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OVERVIEW 


In late 1989, Canada customs officials seized multiple 
copies of three books and six magazines that the appellants were 
seeking to import into Canada. The goods were destined for Glad 
Day Bookshop ines; a book store selling reading material primarily 
of interest to gay people. In general terms, according to the 
appellant, the prohibited goods contain descriptive material 
including pictures depicting sexual intercourse between males. The 
seizure was made on the grounds that the material was obscene and 


importation was, therefore, prohibited under the Customs Tariff. 


At the request of the apnellants, the Deputy Minister of 


National Revenue for Customs and Excise ("the Deputy Minister") 
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reconsidered the classification of the material as obscene and 
found it to have been correctly so Classified. The appellants have 
appealed the Deputy Minster's determination to this court as 
Provided for in the Customs Act S.C. 1986, Cl. The case is 
scheduled to be heard in May, 1992. 


The appellants bring this motion for an order declaring 
the appeal to be governed by procedural rules applicable to 
Criminal proceedings. The respondents, by cross-motion, request an 
order for directions pursuant to Rule 1.05 of the Rules of Civil 
Procedure and requiring the hearing to proceed in accordance with 


the rules applicable to civil proceedings. 


Accordingly, the issue to be decided involves” a 
Characterization of the type of proceeding herein, as well as the 
consequences which flow from that determination. Both parties 
conceded that the statute is unclear as to what constitutes the 
applicable rules and the standard of proof in such cases. It 


appears that this particular matter has never been judicially 


determined. 


STATUTORY SCHEME 

The Minister of National Revenue ("the Minister") has 
responsibility for the administration of the Customs Act ("the 
Act") and Customs Tariff ("the Tariff"). The Deputy Minister who 


is responsible to the Minister, has final authority for the 
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decision of customs officers exercising their powers under the Act 
In seizing obscene material imported into Canada. The 
administrative decisions are open to review by the judiciary as 


provided for in s.71 of the Act. 


Taking a closer look at the statutory scheme, it is noted 
that the Tariff sets out an elaborate series of guidelines 
regarding numerous imports from various countries. Pursuant to 
section 114 of the Tariff, the importation into Canada of any goods 
enumerated or referred to in Schedule VII of the Tariff, is 
prohibited. The particular code which applies to the subject goods 


1s Code 93956 of Schedule VI? comprised, in part, of books, printed 


paper, drawings, painting, prints, photographs or representations 
of any kind that are deemed to be obscene under s.163(8) of the 


Criminal Code. That section reads, as follows: 


5-163(8) For the purposes of this Act, any 
Publication a dominant 
Characteristic of which is the undue 
exploitation of sex, or of sex, and 
any one or more of the following 
Subjects, mamely, crime, horror, 
cruelty and violence, shall be 
deemed to be obscene. 


a eens 


The Act sets out the following mechanisms and procedures for the 


determination of prohibited material under Section 114 of the 
Tariff: 


a) S.58(1) provides, in part, that an officer may 
determine the tariff classification of 
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imported goods within 30 days. 
 b) By s.60, the importer may, within 99 days 
after the officer's determination, request a 
re-determination of the tariff classification. 
c) Pursuant to s.63, any person may, within $0 
days notice of the re-determination, request a 


further re-determination by the Deputy 
Minister. 


d ) The decision of the Deputy Minister may be 

appealed to the Ontario Court (General 

Division) by filing a notice of appeal within 

90 days (ss.67(1) and 71 of the Act). 

e ) Pursuant to s.58(1), the decision of the court 

may, with lTeave, be appealed to the Federal 

Court on any question of law. 

The above-mentioned provisions of the Act which establish 
the administrative Scheme whereby goods are determined to be 
obscene, are found in Part III of the Act entitled "Calculation of 
Duty". Section 152 which falls under part VI of the Act, entitled 
"Enforcement" provides that the burden of proof in proceedings 
under the Act relating to the exvortation or importation of goods, 


lies with Her Majesty (see also R. v. Lang, [1989] 1 W.W.R. 570 
(Sask. Q.B.). 


CHRONOLOGY OF EVENTS . - 


On October 3, °43°°16, 1989, and November 14, 1989, custom 


officials detained five shipments containing conies of nine 


publications imported by the applicants. 


Determinations were made pursuant to s.58 of the Act, on 


October 16, 1989 and November 1 and 20, 1989, classifying the goods 
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as obscene and Prohibiting their entry into Canada. On January 2, 


1990, the appellants requested a re-determination pursuant to s.60 


of the Act. 


On January 9, 1990, re-determinations were made by a 
Tariff and Values Administrator under 5.60 of the Act that the 


publications were obscene and importation prohibited into Canada. 


Further re-determinations were requested under s.63 of 
the Act on April 4, 1990. on July 16, 1990, the Deputy Minister 
classified the publications as obscene under Code 9956 of the 


Tariff, confirming that importation of the publications into Canada 


is prohibited. 


The appellants filed a Notice of Appeal of the Deputy 


Minister's decision under s.67(1) of the Act, on October 18, 1990. 


The appeal is scheduled to be heard on May 12, 13 and 14, 
1992. At the hearing, the appellant intends to argue inter alia 
that the administrative Provisions of the Act contravene section 
2(b) of the Canadian Charter of Rights and Freedoms, 1982, 


guaranteeing Canadians the right to freedom of expression and 
belief. 


THE POSITION OF THE PARTIES 
EE PARTIES 


On February 3, 1992, Mr. Campbell, counsel to the 
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appellants, sent a letter to Debra McAllister, counsel to the 
Deputy Minister, requesting full disclosure of the evidence she 
plans to present at trial. in response, Ms. McAllister took the 
position that she was not required to disclose evidence as in her 
view, the appeal was a civil one and not a criminal prosecution. 
As of this date, there has. been no evidentiary or document 


disclosure and of course, no discovery of the parties. 


The appellant requests an order for pre-trial disclosure 
by the Crown and a standard of proof at trial beyond a reasonable 
doubt. In support of its contention that criminal procedures apply 


to the appeal, the appellant raises several points. 


Firstly, section 164 of the Criminal Code applies to 
prosecutions involving obscene material seized within the country. 
Subsection (4) of that section provides for the forfeiture of 
material which is found to be obscene under s.163 of the Code. “As 
noted above, the Same definition section is incorporated by 
reference into the Act. Standard rules of criminal procedure apply 
tO trials under s.164. Moreover, it has been established in the 
case law that although s.164 requires the owner of the material to 
show cause why the al legediy obscene material should not be 
forfeited, the burden of proof is on the Crown to prove obscenity 
beyond a reasonable doubt. See R. v. Benjamin News (1978), 48 


C.C.C. (2d) 399 (Que. C.A.); R. v. Penthouse Magazine (1977), 37 
C.C.C. (2d) 376 (Ont. Co.Ct.), (1979) 46 C.C.C. (2d) 111 
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(Ont.C.A.); R. v. Marshall (1982), 69 C.C.C. (2d) 197 (N.S.C.A.). 


This. same standard, it is argued, should apply in this case. 


secondly, the sole sanction under 5.164 of the Code is 
the forfeiture of material found to be obscene as defined in s.163 
of the Code. Similarly, upon the finding of obscenity under 5.102 
of the Act, goods are abandoned to the Crown or exported to sender. 
In the Penthouse Magazine case, supra, the court noted that 
forfeiture proceedings under s.164 of the Criminal Code are 
“Without doubt criminal in reality and Carry avery real sanction®. 
Thus, by analogy, the appeal proceedings under the Customs Act are 


more properly characterized as criminal in nature. 


Thirdly, it was contended that the case law supports the 
above proposition. In the case of Re North American News and 
Deputy Minister of National Revenue for Customs and Excise (1973), 
1 O.R. (2d) 200 (Ont. Co. Ct.) at 202, the court directed the 
Deputy Minister to address the evidence first, a typical rule of 
criminal procedure. As well, on appeal of a Deputy Minister's 
decision, Darling J. in the case of Pei-Yuan v. The Queen, [1972] 


5 W.W.R. 328 (B.C.Co.Ct.), stated at p.336: 


~ ~— -e- 


I should deal with burden of proof and 
where it lies on an aopeal of this kind. 1 
respectfully follow the learned Judge's 
approach to this question in Deputy Minister 
of National Revenue, Customs and Excise Vv. 

apita Tstributin anada Lue as Ate. 


Sprague Co. Ct. J., t ebruary 1970 (not 
yet reported). Since I find that the Crown 
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respondent has proved its case beyond a 
reasonable doubt that the seized material is 
indecent within the Sched. C item (and all 
other ingredients of the offence) I decline 
to determine in this appeal if the burden of 


proof of legality might not lie on the 
appellant in any case that might arise. I 


assume for the purpose of this appeal that the 
burden rests on the Crown throu heat as in an 
Criminal or quasi-criminal case and that that 
obligation has been full discharged b the 
Crown respondent. (emphasis added) 


Finally, the appellant maintains that the appeal, being 
neither an action nor an aoplication, is not a proceeding as 
defined by Rule 1.03 of the Rules of Civil Procedure. Furthermore, 
civil disclosure rules do not reasonably apply to this appeal whose 
Origin was the Deputy Minister's decision to prohibit the 
importation of certain goods. In the circumstances, the appeal 


Should be governed by criminal procedures and standards. 


The respondent alleges that since nobody has been charged 
with an offence, the higher standard of proof is inappropriate. In 
Criminal matters, that standard is required in order to overcome 
the presumption of innocence. Moreover, the result in criminal 
Proceedings often deprives an tndividual of liberty and may have 
serious consequences for his or her reputation and social life. 
Accordingly, when an individual is Charged with an offence, the 
Crown must bear the evidentiary burden of proof and guilt must be 


Proved beyond a reasonable doubt. (8. v. Qakes, [1986] 1 S.C.R. 
103). 
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The respondent likened the within process to those 
actions which are civil in nature. Some civil actions do in fact 
involve allegations of crime or use terms more commonly found in 
criminal law, yet do not impose the criminal standard of proof. 
For example, a civil action for trespass to the person has similar 


elements to a criminal prosecution for assault but the onus and 


Standard of proof differs. 


Furthermore, upon a review of the statutory scheme of the 
Act, it is clear on the face of the statute that its procedures are 
administrative . Moreover, they are separate and apart from the 
offence process initiated in Part VI of the Act. There is no 
charge laid under either the Criminal Code or the Act. The object 
of the censure is the prohibited material rather than the importer 
which alters the standard of proof. This aspect was noted in Re 
Winkler and Deputy Minister of National Revenue For Customs & 
Excise (1973). 15 C.C.C. (2d) 168 (Ont. Co Ct.) which involved an 
appeal from a decision of the Deputy Minister. At p.174, Phelan J. 


observed that "it is the books which are on trial, not the person". 


In the case of R. v. Bureau, [1941] S.C.R. 367, the 
respondent's automobile and American cigarettes were seized by 
Customs officers upon his re-entry into Canada. Although he was 
acquitted by a jury on a charge of unlawful importation, the 
Supreme Court of Canada held that this did not invalidate the 


seizure nor affect the right of forfeiture under the Customs Act. 


10 
The fact that the Criminal Code definition of obscenity 
is incorporated by reference into the Act, cannot, according to the 


respondent, change the nature of the proceedings. 


It was agreed that in light of the decision of the 
Supreme Court in R. v. Shelley, [1981] 2 S.C.R. 196; [1981] 59 
C.C.C. (2d) 292, the reverse onus provisions in s.152(3) and (4). 
Cannot stand. Nevertheless, the respondent maintained that the 
legislature intended a shifting burden in cases of this kind. 
Precedent for this is found in cases involving wills = and 
testamentary capacity. See, for example, Robins v. National Trust. 
C1927] 12 D.L.R. 97 (P.C.); or negligence in a personal injury 
claim (Hellenius v. Lees, [1972] S.C.R. 165). The onus shifts to 
the party who asserts a proposition or fact which is not self- 
evident. In the case at bar, the Minister would have the onus of 
proving importation of the goods and their classification as 
obscene, on a balance of probabilities, after which the burden 
would shift to the appellant to show why the goods should not be 
forfeited. This would be consistent with the Crown presenting its 


evidence first, as in the Re North American News case, supra. 


—- 


? wm — -»-- © 


Finally, according to the respondent, the appropriate forum to 
raise Charter issues, as proposed by the appellant, would be in 


civil proceedings where discoveries are held. 


In the circumstances, the respondent contends that the 
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appeal is civil in nature and should be governed by the Rules of 


Civil Procedure. 


CONCLUSION 


It is clear from a careful reading of the relevant 
Statute and regulations that there is no precision in the 
legislation regarding this issue. The legislative scheme does not 
classify or characterize the nature of the appeal proceedings. The 
appeal is adjudicated as a trial de novo, as in a court of first 
instance. This is necessitated by the fact that previous 
determinations did not involve the giving or hearing of evidence. 
Yet, the resulting decision is an appellate decision either 


upholding or overturning the Deputy Minister's re-determination.. 


Moreover, to date, the case law is inconclusive as to who 
bears the onus of proof. fFither the parties have sarees with no 
comment by the court (Pei-Yuan case), or the court has decided who 
should adduce evidence first, without definitively pronouncing on 
the question of who bears the onus or what constitutes the standard 


of proof in these types of cases. (Re North American News). 


ee 
~ 


The reality is that the appeal proceedings under s.67(1) 
and s.71 of the Act are somewhat hybrid in nature. To attempt to 
fit them into a neat slot particularly for discovery purposes, 
would in my view, be a futile exercise. How can one order 


Production and discoveries in a situation where no pleadings are 
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exchanged? What justification is there for labelling the 
Proceedings as criminal where no charges are laid and the 
presumption of innocence becomes devoid of meaning? Should there 
be two sets of rules in obscenity cases, attracting different legal 


and evidentiary burdens - one which proceeds under the Customs Act 


and the other under the Criminal Code? 


The importance of these issues is highlighted by two 


recent decisions of the Supreme Court of Canada. 


In R. ve. Stinchcombe (1991), 130 N.R. 277 (S.C.C.), the 
Supreme Court of Canada outlined the duty on the Crown to disclose 
all material it proposes to use at trial and all evidence which may 
assist the accused even if the Crown does not propose to adduce it. 
Sopinka J. quoted the words of McLachlin J. in R. v. M.H.C. 1991, 
123, N.R. 63 (S.C.C.), that “the Crown is under a duty at common law 
to disclose to the defence all material evidence whether favourable 
to the accused or not." In the result, the court recommended an 


extensive regime of Crown disclosure. Sopinka J. stated at Oo. £87: 


The right to make full answer and defence is 
one of the-pillars of criminal justice on 
which we heavily depend to ensure that the 
innocent are not convicted. 


In the case of R. v. Butler (February 27, 1992) unreported, 
(S.C.C.), the accused was convicted of several charges relating to 


the possession and sale of obscene material. Inits decision, the 
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Supreme Court established a new Tegal framework for ascertaining 
whether materials are obscene under the definition contained in 
section 163 of the Criminal Code. In allowing the appeal, Sopinka 
J. observed at p.31: 

The courts must determine as best they 

can what the community would tolerate others 

being exposed to on the basis of the degree of 

arm that ma Ow Trom such exposure. Harm 

in this context means that it predisposes 

persons to act in an anti-social manner as, 

for example, the physical or mental 

mistreatment of women by men, or, what is 

perhaps debatable, the reverse. Anti-social 

conduct for this purpose is conduct which 

society formally recognizes as incompatible 

with its proper functioning. The Stronger the 

inference of a risk of harm the lesser the 

likelihood of tolerance. The inference may be 

drawn from the material itself or from the 

material and other evidence. Similarly 


evidence as to the community standards is 
desirable but not essential. (emphasis added) 


I am cognizant of the fact that my function is not to 
amend or create legislation but rather to interpret the existing 


legislation within the overall context of its spirit and intent. 


The Act and its regulations sets up an administrative process 
to deal with prohibited material impomted into Canada. The object 
of censure is clearly--the prohibited material rather than the 
importer. No penal consequences flow from the "offence". An 
appeal from a decision of the Ontario Court is provided with leave 
to the Federal Court on a question of law. As a matter of poricy, 
the Ministry needs to be able to seize and classify prohibited 


material from entering the country. In doing so, it is acting 
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implicitly and explicitly in the public interest. To require proof 
of obscenity beyond a reasonable doubt in such circumstances where 


nq charges have been laid, would, in my view, place undue hardship 


upon the Crown., 


I quote from the judgment of the Honourable Judge 


Grossberg in the North American News. and Deputy Minister of. 


National Revenue decision, supra [at p.68]: 


The Customs Act provides a code for 
administration of matters relating to customs 


and for a review. Parliament is entitled to 
intervene in the public interest against a 
trafficker who attempts to dump into Canada 


for crass commercial gain the publications in 
question. 


In all of the circumstances, I would suggest that the intention of 
the legislature in developing and implementing its administrative 
scheme, including an appeal to this court, was for the standard of 
proof to be on a balance of probabilities. Upon a careful review 
of the legislation, I am satisfied that it was not intended that 
the Crown should bear the burden of proving grounds for prohibiting 
the importation of the goods beyond a reasonable doubt. 

Regarding the issue of disclosure, this situation is 
anything but typical. There is no doubt that the appellant is 
entitled to know the case it will have to meet at trial. Yet, the 


usual rules are cumbersome and inappropriate to this type of 
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proceeding. Mr. Campbell was quite correct in pointing out that 


the hearing is technically not a “proceeding” as defined in the 
definition section of the Rules of Civil Procedure. In para.22 of 
Rule 1.03 a proceeding is defined as an "action" or "application". 
The latter terms include proceedings commenced by either statement 
of claim, counterclaim, notice of claim, crossclaim, third party 
claim, divorce petition, or notice of application. By means of 
Rule 1.02, the Rules of Civil Procedure apply to all civil 
proceedings in the Court of Appeal and in the Ontario Court 


(General Division) subject to certain named exceptions. 


It is clear, therefore, that the usual civil procedure 


rules were not meant to apply to this type of hearing which has not 


been commenced in any of the ways contemplated. 


Accordingly, for the purpose of this case, I direct the 


following regime of discovery: 


1) The respondent shall provide the following to the appellant 
on or before Tuesday, April 21, 1992: 


: 
ad 


Po 
=~ ~ -2+ # 


a) a summary of the evidence upon which it will rely to 
prove the importation of the goods and their 


classification as obscene; 


b) a list of witnesses; 
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c) a summary of the evidence of each witness; 


d) an affidavit on production. 


2) The appellant shall provide to the respondent on or before 
Tuesday, April 30, 1992, a summary of its arqument in response 


to the above and an affidavit on production. 


3) There shal! be no discoveries unless the parties agree 


otherwise. 


4) Factums shall be provided to the court in accordance with 


the Rules of Civil Procedure. 


I am well aware, however, that the above outline does-not solve the 
overall problem. I urge the legislature to reconsider the 
Statutory provisions in light of the recent Supreme Court 
pronouncements. Legislation which does not clearly set out its 
policy, goals and procedures should be discouraged. There may be 
a more efficient and effective way of handling the importation of 
prohibited goods, in the public interest. Concurrent but different 
procedures for dealing with goods deemed to be obscene may wel! be 
viewed as cumbersome or unfair. In any event, the present scheme 


Should be clarified in terms of policy objectives and legal and 


evidentiary tests. 
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In the result, both the motion and the cross-motion are 
allowed, in part. The regime established above does not Satisfy 


the claims of either party, but does provide directions, as 


requested. 


In the circumstances, there will be no order as to costs. 


Released: APR 08 i392 
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r. v. butler 


Donald Victor Butler Appellant 
V. 

Her Majesty The Queen Respondent 
and 


The Attorney General of Canada, 

the Attorney General for Ontario, 

the Attorney General of Quebec, 

the Attorney General of British Columbia, 

the Attorney General for Alberta, 

Canadian Civil Liberties Association, 

Manitoba Association for Rights and Liberties, 

British Columbia Civil Liberties Association, 

Women’s Legal Education and Action Fund and 

G.A.P. (Group Against Pornography) Inc. Interveners 


Indexed as: R. v. Butler 


File No.: 22191. 


1991: June 6; 1992: February 27. 


Present: Lamer C.J. and La Forest, L’Heureux-Dubé, Sopinka, Gonthier, 
Cory, McLachlin, Stevenson and Iacobucci JJ. 


on appeal from the court of appeal for manitoba 





Constitutional law -- Freedom of expression -- Obscenity -- Obscene 
materials -- Whether definition of obscenity in Criminal Code infringes s. 2(b) of 
Canadian Charter of Rights and Freedoms -- If so, whether infringement 
justifiable under s. I of Charter -- Criminal Code, R.S.C., 1985, c. C-46, s. 
163(8). 


Criminal law -- Obscenity -- Obscene materials -- Whether definition 
of obscenity in Criminal Code infringes freedom of expression guaranteed in 
s. 2(b) of Canadian Charter of Rights and Freedoms -- If so, whether 
infringement justifiable under s. I of Charter -- Criminal Code, R.S.C., 1985, c. 
C-46, s. 163(8). 


The accused owned a shop selling and renting “hard core" 
videotapes and magazines as well as sexual paraphernalia. He was charged 
with various counts of selling obscene material, possessing obscene material 
for the purpose of distribution or sale, and exposing obscene material to 
public view, contrary to s. 159 (now 163) of the Criminal Code. Section 163(8) 
of the Code provides that "any publication a dominant characteristic of which 
is the undue exploitation of sex, or of sex and any one or more of ... crime, 
horror, cruelty and violence, shall be deemed to be obscene". The trial judge 
concluded that the obscene material was protected by the guarantee of 
freedom of expression in s. 2(b) of the Canadian Charter of Rights and 
Freedoms, and that prima facie only those materials which contained scenes 
involving violence or cruelty intermingled with sexual activity or depicted lack 
of consent to sexual contact or otherwise could be said to dehumanize men 


or women in a sexual context were legitimately proscribed under s. 1. He 





convicted the accused on eight counts relating to eight films and entered 
acquittals on the remaining charges. The Crown appealed the acquittals. The 
Court of Appeal, in a majority decision, allowed the appeal and entered 
convictions with respect to all the counts. The majority concluded that the 
materials in question fell outside the protection of the Charter since they 
constituted purely physical activity and involved the undue exploitation of sex 


and the degradation of human sexuality. 


Held: The appeal should be allowed and a new trial directed on 
all charges. Section 163 of the Criminal Code infringes s. 2(b) of the Charter 


but can be justified under s. 1 of the Charter. 


Per Lamer C.J. and La Forest, Sopinka, Cory, McLachlin, Stevenson 
and Iacobucci JJ.: While the constitutional questions as stated concern s. 163 
in its entirety, this appeal should be confined to an examination of the 
constitutional validity of the definition of obscenity in s. 163(8). Section 
163(8) provides an exhaustive test of obscenity with respect to publications 
and objects which exploit sex as a dominant characteristic. In order for a 
work or material to qualify as "obscene", the exploitation of sex must not only 
be its dominant characteristic, but such exploitation must be "undue". The 
courts have attempted to formulate workable tests to determine when the 
exploitation of sex is “undue”. The most important of these is the "community 
Standard of tolerance" test. This test is concerned not with what Canadians 
would not tolerate being exposed to themselves, but with what they would not 
tolerate other Canadians being exposed to. There has been a growing 


recognition in recent cases that material which may be said to exploit sex in 








a “degrading or dehumanizing" manner will necessarily fail the community 
standards test, not because it offends against morals but because it is 
perceived by public opinion to be harmful to society, particularly women. In 
the appreciation of whether material is degrading or dehumanizing, the 
appearance of consent is not necessarily determinative. The last step in the 
analysis of whether the exploitation of sex is undue is the “internal necessities" 
test or artistic defence. Even material which by itself offends community 
standards will not be considered "undue" if it is required for the serious 
treatment of a theme. Thus far the jurisprudence has failed to specify the 


relationship of these tests to each other. 


The courts must determine as best they can what the community 
would tolerate others being exposed to on the basis of the degree of harm 
that may flow from such exposure. Harm in this context means that it 
predisposes persons to act in an anti-social manner, in other words, a manner 
which society formally recognizes as incompatible with its proper functioning. 
The stronger the inference of a risk of harm, the lesser the likelihood of 
tolerance. The portrayal of sex coupled with violence will almost always 
constitute the undue exploitation of sex. Explicit sex which is degrading or 
dehumanizing may be undue if the risk of harm is substantial. Explicit sex 
that is not violent and neither degrading nor dehumanizing is generally 
tolerated in our society and will not qualify as the undue exploitation of sex 
unless it employs children in its production. If material is not obscene under 
this framework, it does not become so by reason of the person to whom it is 


or may be shown or by reason of the place or manner in which it is shown. 





The need to apply the "internal necessities" test arises only if a 
work contains sexually explicit material that by itself would constitute the 
undue exploitation of sex. The portrayal of sex must then be viewed in 
context to determine whether undue exploitation of sex is the main object of 
the work or whether the portrayal of sex is essential to a wider artistic, 
literary or other similar purpose. The court must determine whether the 
sexually explicit material when viewed in the context of the whole work would 
be tolerated by the community as a whole. Any doubt in this regard must be 


resolved in favour of freedom of expression. 


Section 163 of the Code seeks to prohibit certain types of expressive 
activity and thereby infringes s. 2(b) of the Charter. Activities cannot be 
excluded from the scope of the guaranteed freedom on the basis of the 


content or meaning being conveyed. 


The infringement is justifiable under s.1 of the Charter. 
Section 163(8), as interpreted in prior judgments and supplemented by these 
reasons, prescribes an intelligible standard. The overriding objective of s. 163 
is not moral disapprobation but the avoidance of harm to society, and this is 
a sufficiently pressing and substantial concern to warrant a restriction on 
freedom of expression. One does not have to resort to the "shifting purpose” 
doctrine in order to identify the objective as the avoidance of harm to society. 
There is a sufficiently rational link between the criminal sanction, which 
demonstrates our community’s disapproval of the dissemination of materials 
which potentially victimize women and restricts the negative influence which 


such materials have on changes in attitudes and behaviour, and the objective. 





While a direct link between obscenity and harm to society may be difficult to 
establish, it is reasonable to presume that exposure to images bears a causal 
relationship to changes in attitudes and beliefs. Section 163 of the Code 
Minimally impairs freedom of expression. It does not proscribe sexually 
explicit erotica without violence that is not degrading or dehumanizing, but 
is designed to catch material that creates a risk of harm to society. Materials 
which have scientific, artistic or literary merit are not caught by the provision. 
Since the attempt to provide exhaustive instances of obscenity has been shown 
to be destined to fail, the only practical alternative is to strive towards a more 
abstract definition of obscenity which is contextually sensitive. The standard 
of "undue exploitation" is thus appropriate. Further, it is only the public 
distribution and exhibition of obscene materials which is in issue here. Given 
the gravity of the harm, and the threat to the values at stake, there is no 
alternative equal to the measure chosen by Parliament. Serious social 
problems such as violence against women require multi-pronged approaches 
by government; education and legislation are not alternatives but 
complements in addressing such problems. Finally, the effects of the law do 
not so severely trench on the protected right that the legislative objective is 


outweighed by the infringement. 


Per L’Heureux-Dubé and-Gonthier JJ.: Sopinka J.’s reasons were 
generally agreed with, subject to the following comments. The subject matter 
of s. 163 of the Code, obscene materials, comprises the dual elements of 
representation and content, and it is the combination of the two that attracts 
criminal liability. Obscenity is not limited to the acts prohibited in the Code: 


Parliament ascribed a broader content to it because it involves a 





representation. Obscenity leads to many ills. Obscene materials convey a 
distorted image of human sexuality, by making public and open elements of 
human nature that are usually hidden behind a veil of modesty and privacy. 
These materials are often evidence of the commission of reprehensible actions 
in their making, and can induce attitudinal changes which may lead to abuse 


and harm. 


Parliament through s. 163 prohibits, and does not regulate, the 
circulation of obscene materials. In determining whether they are obscene, 
the impugned materials must therefore be presumed available to the 
Canadian public at large, since restrictions on availability are the result of 


regulatory measures which fall outside the purview of these provisions. 


Explicit sex with violence will generally constitute undue 
exploitation of sex, and explicit sex that is degrading or dehumanizing will be 
undue if it creates a substantial risk of harm, as outlined by Sopinka J. 
Explicit sex that is neither violent nor degrading or dehumanizing may also 
come within the definition of obscene in s. 163(8). While the content of this 
category of materials is generally perceived as unlikely to cause harm, there 
are exceptions, such as child pornography. As well, it is quite conceivable 
that the representation may cause harm, even if its content as such is not seen 
as harmful. While the actual audience to which the materials are presented 
is not relevant, the manner of representation can greatly contribute to the 
deformation of sexuality, through the loss of its humanity, and make it socially 
harmful. The likelihood of harm, and the tolerance of the community, may 


vary according to the medium of representation, even if the content stays the 





same. The overall type or use of the representation may also be relevant. 
The assessment of the risk of harm here depends on the tolerance of the 
community. If the community cannot tolerate the risk of harm, then the 
materials, even though they may offer a non-violent, non-degrading, non- 
dehumanizing content, will constitute undue exploitation of sex and fall within 


the definition of obscenity. 


Section 163 of the Code is aimed at preventing harm to society, a 
moral objective that is valid under s. 1 of the Charter. The avoidance of harm 
to society is but one instance of a fundamental conception of morality. In 
order to warrant an override of Charter rights the moral claims must be 
grounded; they must involve concrete problems such as life, harm and 
well-being, and not merely differences of opinion or taste. A consensus must 
also exist among the population on these claims. The avoidance of harm 
caused to society through attitudinal changes certainly qualifies as a 
fundamental conception of morality. It is well grounded, since the harm takes 


the form of violations of the principles of human equality and dignity. 
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CORAM: The Chief Justice and La Forest, L’Heurevx-Dubé, Sopinka, Gonthier, 
ohy McLachlin, S i Tecabacci I 


SOPINKA J: 


This appeal calls into question the constitutionality of the obscenity 
provisions of the Criminal Code, R.S.C., 1985, c. C-46, s. 163. They are attacked 


on the ground that they contravene s. 2(b) of the Canadian Charter of Rights and 





Freedoms. The case requires the Court to address one of the most difficult and 
controversial of contemporary issues, that of determining whether, and to what 
extent, Parliament may legitimately criminalize obscenity. I propose to begin with 
a review of the facts which gave rise to this appeal, as well of the proceedings in 


the lower courts. 


1. Facts and Proceedings 


In August 1987, the appellant, Donald Victor Butler, opened the Avenue 
Video Boutique located in Winnipeg, Manitoba. The shop sells and rents “hard 
core" videotapes and magazines as well as sexual paraphernalia. Outside the 


store is a sign which reads: 


"Avenue Video Boutique; a private members only adult video/visual club. 
Notice: if sex oriented material offends you, please do not enter. 


No admittance to persons under 18 years. 


On August 21, 1987, the City of Winnipeg Police entered the appellant's 
store with a search warrant and seized all the inventory. The appellant was 
charged with 173 counts in the first indictment: three counts of selling obscene 
material contrary to s. 159(2)(a) of the Criminal Code, R.S.C. 1970, c. C-34 (now 
163(2)(a)), 41 counts of possessing obscene material for the purpose of 


distribution contrary to s. 159(1)(a) (now 163(1)(a)) of the Criminal Code, 128 





counts of possessing obscene material for the purpose of sale contrary to 
s. 159(2)(a) of the Criminal Code and one count of exposing obscene material to 


public view contrary to s. 159(2)(a) of the Criminal Code. 


On October 19, 1987, the appellant re-opened the store at the same 
location. As a result of a police operation a search warrant was executed on 
October 29, 1987, resulting in the arrest of an employee, Norma McCord. The 


appellant was arrested at a later date. 


A joint indictment was laid against the appellant doing business as Avenue 
Video Boutique and Norma McCord. The joint indictment contains 77 counts 
under s. 159 (now s. 163) of the Criminal Code: two counts of selling obscene 
material contrary to s. 159(2)(a), 73 counts of possessing obscene material for the 
purpose of distribution contrary to s. 159(1)(a@), one count of possessing obscene 
material for the purpose of sale contrary to S. 159(2)(a) and one count of 


exposing obscene material to public view contrary to S. 159(2)(a). 


The trial judge convicted the appellant on eight counts relating to eight 
films. Convictions were entered against the co-accused McCord with respect to 
two counts relating to two of the films. Fines of $1,000 per offence were imposed 


on the appellant. Acquittals were entered on the remaining charges. 





The Crown appealed the 242 acquittals with respect to the appellant and 
the appellant cross-appealed the convictions. The majority of the Manitoba Court 
of Appeal allowed the appeal of the Crown and entered convictions for the 


appellant with respect to all of the counts, Twaddle and Helper JJ.A. dissenting. 
Court of Queen’s Bench (1989), 50 C.C.C. (3d) 97 ° 


Wright J. first considered whether the materials were obscene within the 
meaning of s. 163(8) of the Criminal Code.(He noted that Canadian courts have 
interpreted the application of the “community standards" test to mean that as long 
as the trier of fact does not apply his or her subjective personal views but seeks 
objectively to ascertain the community standard, he or she may resolve that issue 
simply by drawing on his or her "experience". Wright J. expressed serious 
difficulties in applying the community standards test, stating that to render a 
factual decision on the basis of experience is contrary to the judicial role and that 
he regards his iis views drawn from his “experience” to be unreliable. However, 
Wright J. was able to conclude on the basis of previous case law that the 


materials in question were obscene: / 


In the context of my own inability to confidently draw on my 
experience, and my belief, in any event, that it is incongruous and 
inconsistent with basic judicial legal principles to do so, normally I would 
be inclined to hold that the requisite community standard of tolerance has 
not been proved as an essential ingredient of the Crown’s case and all the 
charges should be dismissed. 





However, it is clear, from a review of the case-law binding on me that 
independent of the manner in which a trial judge is directed to measure 
obscenity, material of the kind before the court has been well established 
as obscene and must continue to be regarded as obscene within the 
Criminal Code definition. [At p. 113.] 


“Applying the Canadian decisions on obscenity since the inclusion of s. 163 
in the Criminal Code, Wright J. found that there was no doubt that the videos and 
magazines in the present case fall into the category of "hard porn" and that the 
sexual devices are similar to the kind of sexual paraphernalia held by this Court 
in Dechow v. The Queen, [1978] 1 S.C.R. 951, and Germain v. The Queen, [1985] 
2 S.C.R. 241, to fall under the obscenity definition. Accordingly, he found that 
all of the materials referred to in the various charges in the indictments are 


obscene according to the case law interpretation of s. 163(8), 


Wright J. then concluded that the obscene material was protected by 
s. 2(b) of the Charter. Following the principles in Jrwin Toy Ltd. v. Quebec 
(Attorney General), [1989] 1 S.C.R. 927, he noted that obscene expression 
reflected in the material certainly conveys meaning and is entitled to protection 


provided the form of expression is not violent. > 


In conducting the s. 1 analysis, Wright J. was of the view that legislation 


which seeks to proscribe a fundamental freedom must have as its objective a 





more precise purpose than simply to control the morals of society or to encourage 


decency. He wrote: 


The aim must be directed more specifically to objectives such as equality 
concerns, or other Charter rights, or particular human rights; otherwise, 
the basic freedoms in the Charter will be subject to restrictions that arise 
from-very personal and subjective opinions of nght and wrong that will be 
impossible to identify .... 


Examples of more precise aims or bases for restrictions will be: 


(1) The protection of people from involuntary exposure to pornographic 
material; 


(2) the protection of the vulnerable, for example children, from either 
exposure Or participation; 

(3) the prevention of the circulation of pornographic material that 
effectively reduces the human or equality or other Charter rights of 
individuals. This may arise, and often will arise, in material that 
mixes sex with violence or cruelty, or otherwise dehumanizes women 
or men. [At p. 121.] 


Applying these standards, he concluded that on a prima facie basis, only 
those materials which contained scenes involving violence or cruelty intermingled 
with sexual activity or depicted lack of consent to sexual contact or otherwise 
could be said to dehumanize men or women in a sexual context were legitimately 
proscribed under s. 1. With respect to the material and sexual devices covered 


by the remaining counts he said: 


The material covered by the remaining counts in the indictments, 
relating to the magazines and the videos, reflects consensual activity by 
adult individuals not involving force, duress or cruelty. In this context I 





am unable to conclude that the depiction of the human body or any of its 
parts, no matter how explicitly presented, or the visual presentation of 
masturbation, group sex or other heterosexual or homosexual activity, 
including incestuous relations, prima facie relate to sufficiently specific 
concerns which are pressing and substantial in a free and democratic 
society to justify restricting or limiting the basic freedom permitting them 
to be expressed. The same reasoning applies in respect of the material 
before the court described as sexual toys or devices. The Crown has failed 
to bring forward cogent and persuasive evidence to demonstrate the 
specific objectives sought to be achieved, and to show that such objectives 
justify the limits on freedom of expression which the impugned legislation 
seeks to bring about. [At pp. 124-25.] 


In reaching his conclusion, Wright J. decided the definition set forth in 
s. 163(8) is not on its face in contravention of the Charter although it can be 
interpreted to cover more ground than the Charter provisions would permit in the 


context of the evidence. He stated as to the appropriate remedy: 


If the interpretation places the section in conflict with the Charter and the 
evidence required to permit the broader scope of the section to stand is 
lacking, then the remedy is simply to hold that the Charter provisions are 
paramount. It is not necessary to strike down the Criminal Code provision 
as unconstitutional. [At p. 125.] 


Wright J. held that the videotapes identified in 16 of the counts contained 
material that has been legitimately proscribed according to the requirements of 
s. 1 of the Charter. These 16 counts related to eight films. In most cases, the 
appellant was charged with possession for the purpose of sale on the one hand 


and possession for the purpose of distribution or circulation on the other. Wright 





J. therefore entered eight convictions against the appellant, one with respect to 


each pair of charges covering simular content. 
Manitoba Court of Appeal (1990), 60 C.C.C. (3d) 219 


Huband J.A,, speaking for the majority, first noted that the approach taken 
by the trial judge was incorrect in that he focused the s.1 inquiry on the 
individual films rather than on s. 163 of the Criminal Code. Counsel for both 
parties also agreed that the trial judge had misdirected himself in judging the 


materials rather than the provision. 


With respect to Wright J.’s finding that all of the materials in question 
were obscene, Huband J.A. noted that no serious argument was made that this 


finding was wrong and concluded that it should not be interfered with. 


Huband J.A. then considered whether s. 163 contravenes s. 2(b) of the 
Charter. Based on their content, he concluded that the materials in this case 
constitute “purely physical" activity which does not convey or attempt to convey 
meaning. Huband J.A. also noted that the form of expression also fell outside 


the protection of the Charter, as it consists in the undue exploitation of sex and 


the degradation of human sexuality. In his view, the form of the activity is not 


one which the Charter was designed or intended to protect. 
With respect to the purpose and effect of s. 163, Huband J.A. stated: 


The intent of the legislation is to bar the distribution or sale of prurient 
materials devoid of a redeeming meaning. As to effect, on the evidence 
in this case it does not appear that the obscenity provisions in the Code 
have thwarted or subverted anyone in conveying or attempting to convey 
a meaningful message. [At pp. 230-31.] 


Accordingly, the majority did not consider it necessary to pursue a s. 1 


inquiry. 
Twaddle LA. di , 


First, Twaddle J.A. noted that we are not concerned in the present case 
with the form of expression but with its content. In his view, the content of a 
video movie, the content of a magazine and the imagery of a sexual gadget are 
all within the scope of freedom of expression. Any limit on their creation, 
publication or distribution must be reasonable and demonstrably justified in a 


free and democratic society. 


Before proceeding to the s. 1 analysis, Twaddle J.A. expressed the opinion 


that s. 163(8) envisages two distinct offences with different objectives, and that 
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each offence should be considered separately for constitutional validity. Twaddle 
J.A. was of the view that the portion of s. 163 dealing with the "undue 
exploitation of sex” is concerned with the maintenance of moral standards, while 
the concept of sex coupled with one or more of crime, horror, cruelty and 
violence, is aimed at harm. While the avoidance of harm is universally accepted 
as a legitimate goal, he concluded that a law which is aimed at deciding for 
someone else what he may read or view is discordant with the principles integral 


to a free and democratic society. 


Twaddle J.A. decided that taken as an undivided proscription, s. 163 does 


not focus on achieving a single purpose: 


Although there are several important purposes which it serves, the 
proscription is overbroad and unrefined. It disables those who wish to see 
sexually explicit movies from seeing those movies which, harmless in 
themselves, are deemed too “dirty” to be tolerated by the community .... 


If the proscription is divided into two, however, the proscription 
against the undue exploitation of sex coupled with one or more of crime, 
horror, cruelty and violence has the pressing and substantial purpose of 
avoiding the risk of harm and that purpose is achieved without sacrificing 


freedom of expression more than is necessary to achieve it. [At 
pp. 246-47.] 


He was of the view that Parliament was entitled to have a reasoned 
apprehension of harm resulting from the desensitization of individuals exposed 
to books or movies which portray sex with any dehumanizing feature. In this 


respect, he found the limit on the Charter freedom justified because of the 
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importance of avoiding indifference to violence insofar as women are concerned, 
and the dehumanization of people. Therefore, Twaddle LA. severed the two 
proscriptions and held the proscription of publications which “unduly exploit sex" 
alone to be invalid. Since the trial judge arrived at the same result and convicted 
only where the materials unduly exploit sex coupled with cruelty, violence or 
other dehumanizing features, Twaddle J.A. would have dismissed both the 


appeals of the Crown and of the accused. 
Helper LA. di . 


Helper J.A. also found that the materials in this case are protected by 
s.2(b) of the Charter. She stressed that the degree of offensiveness of the 
materials cannot be the criterion for determining whether or not the expression 


comes within the meaning of s. 2(b) of the Charter. 


In determining whether the infringement of freedom of expression is 
justified under s. 1, Helper J.A. was of the view that it is a legitimate objective 
of Parliament to prevent the publication and circulation of materials depicting 
cruelty, dehumanization, degradation and violence. In her view, the evidence 
shows the circulation of such material may lead to an increase in the incidence 
of aggressive, harmful behaviour and further can lead to attitudinal changes that 
are antithetical to the Charter, specifically to its s. 28. Helper J.A. rejected the 


trial judge’s determination that morality is not a sufficient basis for imposing 
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limitations on fundamental freedoms. In her view, morality in the broader sense, 
as in the present case, encompassing respect for human beings, protection of the 
public generally or of vulnerable individuals or groups of the public from harm 
is a sufficiently pressing and substantial objective warranting the intervention of 


Parliament. 


However, Helper J.A. found that s. 163 was too vague to pass the 


remainder of the s. 1 test. She stated: 


... Parliament chose the terminology “undue exploitation of sex" in 
s. 163(8) and by so doing left the criteria for the application of the 
standard to the judiciary. It is not the judicial function to define the 
material or actions which are to be proscribed by law. Parliament has 
abdicated its responsibility in s. 163 of the Code. The present law which 
fails to define with precision the limit on sexual expression is too arbitrary 
and too vague to withstand the scrutiny of s. 1. [At p. 266.] 


Helper J.A. also concluded that the legislation failed the proportionality 
test in that it was overreaching and did not impair freedom of expression as little 
as possible, as it could result in the conviction of one who deals in material 
containing no element of cruelty, dehumanization, violence or degradation and 
in the absence of any evidence of harm or risk of harm to society. Having 
concluded that s. 163(8) does not constitute a reasonable limit under s. 1, Helper 
J.A. would have allowed the appeals against conviction and entered acquittals on 


all charges against both accused. 
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2. Relevant Legislation 
Criminal Code, R.S.C., 1985, c. C-46. 


163. (1) Everyone commits an offence who, 


(a) makes, prints, publishes, distributes, circulates, or has in his 
possession for the purpose of publication, distribution or circulation 
any obscene written matter, picture, model, phonograph record or 
other thing whatever; or 


(b) makes, prints, publishes, distributes, sells or has in his possession 
for the purpose of publication, distribution or circulation a crime 
comic, 


(2) Every one commits an offence who ei without lawful 
justification or excuse, 


(a) sells, exposes to public view or has in his possession for such a 
purpose any obscene written matter, picture, model, phonograph 
record or other thing whatever; 


(b) publicly exhibits a disgusting object or an indecent show; 


(c) offers to sell, advertises or publishes an advertisement of, or has 
for sale or disposal, any means, instructions, medicine, drug or article 
intended or represented as a method of causing abortion or 
miscarriage; or 


(d) advertises or publishes an advertisement of any means, 
instructions, medicine, drug or article intended or represented as a 
method for restoring sexual virility or curing venereal diseases or 
diseases of the generative organs. 


(3) No person shall be convicted of an offence under this section if 
he establishes that the public good was served by the acts that are alleged 
to constitute the offence and that the acts alleged did not extend beyond 
what served the public good. 


(4) For the purposes of this section, it is a question of law whether 
an act served the public good and whether there is evidence that the act 
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alleged went beyond what served the public good, bur it is a question of 
fact whether the acts did or did not extend beyond what served the public 
good. 


(S) For the purposes of this section, the motives of an accused are 
irrelevant. 


(6) Where an accused is charged with an offence under subsection 
(1), the fact that the accused was ignorant of the nature or presence of the 
matter, picture, model, phonograph record, crime comic or other thing by 
means of or in relation to which the offence was committed is not a 
defence to the charge. 


(7) In this section, "crime comic" means a magazine, periodical or 
book that exclusively or substantially comprises matter depicting pictorially 


(a) the commission of crimes, real or fictitious; or 


(b) events connected with the commission of crimes, real or fictitious, 
whether occurring before or after the commission of the crime. 


(8) For the purposes of this Act, any publication a dominant 
characteristic of which is the undue exploitation of sex, or of sex and any 


one or more of the following subjects, namely, crime, horror, cruelty and 
violence, shall be deemed to be obscene. 


3. Issues 
The following constitutional questions are raised by this appeal: 


1. Does s. 163 of the Criminal Code of Canada, R.S.C., 1985, c. C-46, 
violate s. 2(b) of the Canadian Charter of Rights and Freedoms? 
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2. If s. 163 of the Criminal Code of Canada, R.S.C., 1985, ¢. C-46, 
violates s. 2(b) of the Canadian Charter of Rights and Freedoms, can s. 163 
of the Criminal Code of Canada be demonstrably justified under s. 1 of the 
Canadian Charter of Rights and Freedoms as a reasonable limit prescribed 


by law? 


4. Analysis 


The constitutional questions, as stated, bring under scrutiny the entirety of 
s. 163. However, both lower courts as well as the parties have focused almost 
exclusively on the definition of obscenity found in s. 163(8). Other portions of 
the impugned provision, such as the reverse onus provision envisaged in s. 163(3) 
as well as the absolute liability offence created by s. 163(6), raise substantial 
Charter issues which should be left to be dealt with in proceedings specifically 
directed to these issues. In my view, in the circumstances, this appeal should be 


confined to the examination of the constitutional validity of s. 163(8) only. 


Before proceeding to consider the constitutional questions, it will be 
helpful to review the legislative history of the provision as well as the extensive 
judicial interpretation and analysis which have infused meaning into the bare 


words of the statute. 
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A. Legislative History 


Parliament’s first attempt to criminalize obscenity was in s. 179 of the 


Cnminal Code, 1892, S.C. 1892, ¢. 29, which provided in part as follows: 


179. Every one is guilty of an indictable offence and liable to two years’ 
imprisonment who knowingly, without lawful justification or excuse 


(a) publicly sells, or exposes for public sale or to public view, any 
obscene book, or other printed or written matter, or any picture, 


photograph, model or other object, tending to cormpt morals; or 
(5) publicly exhibits any disgusting object or indecent show; 

(c) offers to sell, advertises, publishes an advertisement of or has for 
sale or disposal any medicine, drug or article intended or represented 


as a means of preventing conception or causing abortion. [Emphasis 
added.] 


In 1949, Parliament repealed the successor to s. 179 and substituted it with 


the following provision: 


207. (1) Every one who is guilty of an indictable offence and liable to two 
years’ imprisonment who 


(a) makes, prints, publishes, distributes, circulates, or has in 
possession for any such purpose any obscene written matter, picture, 
model or other thing whatsoever; or | 


(b) prints, publishes, distributes, sells or has in possession for any 
such purpose, any crime comic. | 


(2) Every one is guilty of an indictable offence and liable to two years’ 
imprisonment who knowingly, without lawful justification or excuse 
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(a) sells, exposes to public view or has in possession for any such 
purpose any obscene written matter, picture, model or other thing 
whatsoever; 

(o) publicly exhibits any disgusting object or any indecent show; or 
(c) offers to sell, advertises, publishes an advertisement of, or has for 
sale or disposal any means, instructions, medicine, drug or article 
intended or represented as a means of preventing conception or 
causing abortion or miscarriage or advertises or publishes an 
advertisement of any means, instructions, medicine, drug or article for 
restoring sexual virility or curing venereal diseases or diseases of the 
generative organs. 


The Crimina! Code did not provide a definition of any of the operative 
terms, "obscene", "indecent" or "disgusting". The notion of obscenity embodied 
in these provisions was based on the test formulated by Cockburn CJ. in R. v. 


Hicklin (1868), L.R. 3 Q.B. 360: 


... I think the test of obscenity is this, whether the tendency of the 
matter charged as obscenity is to deprave and corrupt those whose 
minds are open to such immoral influences, and into whose hands a 
publication of this sort may fall. [At p. 371.] 


The focus on the "corruption of morals” in the earlier legislation grew out 
of the English obscenity law which made the court the "guardian of public 
morals". As Charron Dist. Ct. J. stated in R v. Fringe Product Inc. (1990), 53 
C.C.C. (3d) 422 (Ont. Dist. Ct.): 
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When one looks at the legislative history of the obscenity provisions 
of the Code, it is clear that when the English Court of King’s Bench first 
asserted itself in this field following the demise of the Star Chamber in 
1641, it did so as the guardian of public morals: R v. Sidley (1663), 1 Sid. 
168, 82 E.R. 1036. The crime of publishing an obscene libel was created 
in 1727 in the case of R. v. Curl (1727), 2 Stra. 788, 93 E.R. 849, when the 
court accepted the argument that publishing an obscene libel tended to 
corrupt the morals of the King’s subjects and as such was against the 
peace of the King and government. [At pp. 441-42.] 


The current provision, which is the subject of this appeal, entered into 
force in 1959 in response to the much criticized former version (Criminal Code, 
S.C. 1953-54, c. $1, s. 150). Unlike the previous statutes, subs. (8) provided a 


Statutory definition of “obscene”: 


sh | 
(8) For the purposes of this Act, any publication a dominant characteristic 
of which is the undue exploitation of sex, or of sex and any one or more 


of the following subjects, namely, crime, horror, cruelty and violence, shall 
be deemed to be obscene. 


As will be discussed further, the introduction of the statutory definition 
had the effect of replacing the Hicklin test with a series of rules developed by the 


courts. The provision must be considered in light of these tests. 


«19» 
B. Judicial Interpretation of s. 163(8) 


The first case to consider the currert provision was Brodie v. The Queen, 
[1962] S.C.R. 681. The majority of this Court found in that case that 
D. H. Lawrence’s novel, Lady Chatterley’s Lover, was not obscene within the 
meaning of the Code. The Brodie case lay the groundwork for the interpretation 
of s. 163(8) by setting out the principal tests which should govern the 
determination of what is obscene for the purposes of criminal prosecution. The 


first step was to discard the Hicklin test. 


(a) Section 163(8) to be Exclusive Test 


In examining the definition provided by subs. (8), the majority of this 
Court was of the view that the new provision provided a clean slate and had the 
“effect of bringing in an "objective standard of obscenity" which rendered all the 


jurisprudence under the Hicklin definition obsolete. In the words of Judson J.: 


.. I think that the new statutory definition does give the Court an 
Opportunity to apply tests which have some certainty of meaning and are 
capable of objective application and which do not so much depend as 
before upon the idiosyncrasies and sensitivities of the tribunal of fact, 
whether judge or jury. We are now concerned with a Canadian statute 
which is exclusive of all others. [At p. 702.] 
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Any doubt that s. 163(8) was intended to provide an exhaustive test of 


obscenity was settled in Dechow v. The Queen, supra. Laskin C_J. stated: 


I am not only satisfied to regard s. 159(8) [now s. 163(8)] as 
prescribing an exhaustive test of obscenity in respect of a publication 
which has sex as a theme or characteristic but I am also of the opinion 
that this Court'should apply that test in respect of other provisions of the 
Code, such as ss. 163 and 164, in cases in which the allegation of obscenity 
revolves around sex considerations. Since the view that I take, in line with 
that expressed by Judson J. in the Brodie case, is that the Hicklin rule has 
been displaced by s. 159(8) in respect of publications, I would not bring 
it back under any other sections of the Code, such as ss. 159, 163, 164, to 
provide a back-up where a sexual theme or sexual factors are the basis 
upon which obscenity charges are laid and the charges fail because the test 
prescribed by s. 159(8) has not been met. [At p. 962.] 


In the Dechow case, the majority ascribed a liberal meaning to the term 
"publication", and found that the sex devices in question were “publications” as the 
accused had made such objects “publicly known” and had produced and issued 
such articles for public sale. Furthermore in Germain v. The Queen, supra, La 
Forest J., with whom a majority of the Court agreed on this point, held that the 
word "obscene" must be given the same meaning whether the articles are 
publications under s. 159(1) (now s. 163(1)) or matter covered by s. 159(2)(a) 
(now s. 163(2)(a)). As a consequence, it is now beyond dispute that s. 163(8) 
provides the exhaustive test of obscenity with respect to publications and objects 
which exploit sex as a dominant characteristic and that the common law test of 


obscenity found in the Hicklin decision is no longer applicable. 


Zi = 
(b) Tests of "Undue Exploitation of Sex" 


In order for the work or material to qualify as "obscene", the exploitation 
of sex must not only be its dominant characteristic, but such exploitation must be 
"undue". In determining when the exploitation of sex will be considered "undue", 
the courts have attempted to formulate workable tests. The most important of 


these is the "community standard of tolerance" test. 
i) “Community Standard of Tolerance” Test 


In Brodie, Judson J. accepted the view espoused notably by the Australian 
and New Zealand courts that obscenity is to be measured against "community 
standards". He cited the following passage in the judgment of Fullager J. in R 


v. Close, [1948] V.L.R. 445: 


There does exist in any community at all times — however the 
standard may vary from time to time -- a general instinctive sense of wiiat 
is decent and what is indecent, of what is clean and what is dirty, and 
when the distinction has to be drawn, I do not know that today there is 
any better tribunal than a jury to draw it... 1 am very far from attempting 
to lay down a model direction, but a judge might perhaps, in the case of 
a novel, say something like this: "It would not be true to say that any 
publication dealing with sexual relations is obscene. The relations of the 
sexes are, of course, legitimate matters for discussion everywhere ... There 
are certain standards of decency which prevail in the community, and you 
are really called upon to try this case because you are regarded as 
representing, and capable of justly applying, those standards. What is 
obscene is something which offends against those standards." [At 
pp. 705-6.] ) 


199. 


The community standards test has been the subject of extensive judicial 
analysis. It is the standards of the community as a whole which must be 
considered and not the standards of a small segment of that community such as 
the university community where a film was shown (R. v. Goldberg, [1971] 3 O.R. 
323 (C.A.)) or a city where a picture was exposed (R v. Kiverago (1973), 11 
C.C.C. (2d) 463 (Ont. C.A.)). The standard to be applied is a national one (R. 
v. Cameron (1966), 58 D.L.R. (2d) 486 (Ont. C.A.); R. v. Duthie Books Ltd. 
(1966), 58 D.L.R. (2d) 274 (B.C.C.A.); R v. Ariadne Developments Ltd. (1974), 19 
C.C.C. (2d) 49 (N.S.S.C., A.D.), at p. 59). With respect to expert evidence, it is 
not necessary and is not a fact which the Crown is obliged to prove as part of its 
case (Rv. Sudbury News Service Ltd. (1978), 39 C.C.C. (2d) 1 (Ont. C.A.); R. v. 
Prairie Schooner News Ltd. (1970), 75 W.W.R. 585 (Man. C.A.); R. v. Great West 
News Lid., [1970] 4 C.C.C. 307 (Man. C.A.)). In R v. Dominion News & Gifts 
(1962) Lid, [1963] 2 C.C.C. 103 (Man. C.A.), Freedman J.A. (dissenting) 
emphasized that the community standards test must necessarily respond to 


changing mores: 


Community standards must be contemporary. Times change, and 
ideas change with them. Compared to the Victorian era this is a liberal 
age in which we live. One manifestation of it is the relative freedom with 
which the whole question of sex is discussed. In books, magazines, movies, 
television, and sometimes even in parlour conversation, various aspects of 
sex are made the subject of comment, with a candour that in an earlier 
day would have been regarded as indecent and intolerable. We cannot 
and should not ignore these present-day attitudes when we face the 
question whether [the subject materials] are obscene according to our 
criminal law. [At pp. 116-117.] 








Our Court was called upon to elaborate the community standards test in 
Towne Cinema Theatres Ltd. v. The Queen, [1985] 1 S.C.R. 494. Dickson CJ. 


reviewed the case law and found: 


The cases all emphasize that it is a standard of tolerance, not taste, 
that is relevant. What matters is not what Canadians think is right for 
themselves to see. What matters is what Canadians would not abide other 
Canadians seeing because it would be beyond the contemporary Canadian 
standard of tolerance to allow them to see it. 


Since the standard is tolerance, I think the audience to which the 
allegedly obscene material is targeted must be relevant. The operative 
standards are those of the Canadian community as a whole, but since what 
matters is what other people may see, it is quite conceivable that the 
Canadian community would tolerate varying degrees of explicitness 
depending upon the audience and the circumstances. [Emphasis in 
original.] [At pp. 508-9.] , 


Therefore, the community standards test is concerned not with what 
Canadians would not tolerate being exposed to themselves, but what they would 
not tolerate other Canadians being exposed to. The minority view was that the 
tolerance level will vary depending on the manner, time and place in which the 
material is presented as well as the audience to whom it is directed. The majority 


opinion on this point was expressed by Wilson J. in the following passage: 


It is not, in my opinion, open to the courts under s. 159(8) of the Cnminal 
Code to characterize a movie as obscene if shown to one constituency but 
not if shown to another .... In my view, a movie is either obscene under 
the Code based on a national community standard of tolerance or it is not. 
If it is not, it may still be the subject of provincial regulatory control. [At 
p. 521.] 
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ii) "Degradation or Dehumanization" Test 


There has been a growing recognition in recent cases that material which 
may be said to exploit sex in a “degrading or dehumanizing" manner will 
necessarily fail the community standards test. Borins Co. Ct. J. expressed this 


view in R. v. Doug Rankine Co. (1983), 9 C.C.C. (3d) 53 (Ont. Co. Ct.): 


.. films which consist substantially or partially of scenes which portray 
violence and cruelty in conjunction with sex, particularly where the 
performance of indignities degrade and dehumanize the people upon 
whom they are performed, exceed the level of community tolerance. [At 
p. 70.] 


Subsequent decisions, such as R v. Ramsingh (1984), 14 C.C.C. (3d) 230 
(Man. Q.B.) and in R. v. Wagner (1985), 43 CR. (3d) 318 (Alta. Q.B.) held that 
material that "degraded" or “dehumanized" any of the participants would exceed 
community standards even in the absence of cruelty and violence. In R v. 
Ramsingh, supra, Ferg J. described in graphic terms the type of material that 


qualified for this label. He states on p. 239: 


They are exploited, portrayed as desiring pleasure from pain, by being 
humiliated and treated only as an object of male domination sexually, or 
in cruel or violent bondage. Women are portrayed in these films as pining 
away their lives waiting for a huge male penis to come along, on the 
person of a so-called sex therapist, or window washer, supposedly to 
transport them into complete sexual ecstasy. Or even more false and 
degrading one is led to believe their raison d’étre is to savour semen as a 
life elixir, or that they secretly desire to be forcefully taken by a male. 
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Among other things, degrading or dehumanizing materials place women 
(and sometimes men) in positions of subordination, servile submission or 
humiliation. They run against the principles of equality and dignity of all human 
beings. In the appreciation of whether material is degrading or dehumanizing, 
the appearance of consent is not necessarily determinative. Consent cannot save 
materials that ibninaiie contain degrading or dehumanizing scenes. Sometimes 
the very appearance of consent makes the depicted acts even more degrading or 


dehumanizing. 


This type of material would, apparently, fail the community standards test 
not because it offends against morals but because it is perceived by public 
opinion to be harmful to society, particularly to women. While the accuracy of 
this perception is not susceptible of exact proof, there is a substantial body of 
opinion that holds that the portrayal of persons being subjected to degrading or 
dehumanizing sexual treatment results in harm, particularly to women and 
therefore to society as a whole. See Wagner, supra, at p. 336. See also: Attorney 
General’s Commission on Pornography (the "Meese Commission"), Final Report 
(U.S., 1986), Vol. 1, at pp. 938-1035; Metro Toronto Task Force on Public 
Violence Against Women and Children, Final Report (1984), at p. 66; Report of 
the Joint Select Committee on Video Material (Australia, 1988), at pp. 185-230; 
Pornography: Report of the Ministerial Committee of Inquiry into Pornography 
(New Zealand, 1988), at pp. 38-45. It would be reasonable to conclude that there 


is an appreciable risk of harm to society in the portrayal of such material. The 
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effect of the evidence on public opinion was summed up by Wilson J. in Towne 


Cinema, supra, as follows: 


The most that can be said, I think, is that the public has concluded that 
exposure to material which degrades the human dimensions of life to a 
subhuman or merely physical dimension and thereby contributes to a 
process of moral desensitization must be harmful in some way. [At 
p. 524.] 


In Towne Cinema, Dickson C.J. considered the “degradation” or 
"dehumanization" test to be the principal indicator of “undueness" without 
specifying what role the community tolerance test plays in respect of this issue. 
He did observe, however, that the community might tolerate some forms of 
exploitation that caused harm that were nevertheless undue. The relevant 


passages appear at p. 505: 


There are other ways in which exploitation of sex might be “undue". 
Ours is not a perfect society and it is unfortunate but true that the 
community may tolerate publications that cause harm to members of 
society and therefore to society as a whole. Even if, at certain times, there 
is a coincidence between what is not tolerated and what is harmful to 
society, there is no necessary connection between these two concepts. 
Thus, a legal definition of “undue” must also encompass publications 

_ harmful to members of society and, therefore, to society as a whole. 


Sex related publications which portray persons in a degrading manner 
as objects of violence, cruelty or other forms of dehumanizing treatment, 
may be “undue” for the purpose of s. 159(8). No one should be subject to 
the degradation and humiliation inherent in publications which link sex 
with violence, cruelty, and other forms of dehumanizing treatment. It is 
not likely that at a given moment in a society’s history, such publications 
will be tolerated .... 
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However, as I have noted above, there is no necessary coincidence 
between the undueness of publications which degrade people by linking 
violence, cruelty or other forms of dehumanizing treatment with sex, and 
the community standard of tolerance. Even if certain sex related materials 
were found to be within the standard of tolerance of the community, it 
would still be necessary to ensure that they were not "undue" in some 
other sense, for example in the sense that they portray persons in a 
degrading manner as objects of violence, cruelty, or other forms of 
dehumanizing treatment. [Emphasis in original.] 


In the reasons of Wilson J. concurring in the result, the line between the 
mere portrayal of sex and the dehumanization of people is drawn by the 
"undueness” concept. The community is the arbiter as to what is harmful to it. 


She states: 


As I see it, the essential difficulty with the definition of obscenity is 
that “undueness” must presumably be assessed in relation to consequences. 
It is implicit in the definition that at some point the exploitation of sex 
becomes harmful to the public or at least the public believes that to be so. 
It is therefore necessary for the protection of the public to put limits on 
the degree of exploitation and, through the application of the community 
standard test, the public is made the arbiter of what is harmful to it and 
what is not. The problem is that we know so little of the consequences we 
are seeking to avoid. Do obscene movies spawn immoral conduct? Do 
they degrade women? Do they promote violence? The most that can be 
said, I think, is that the public has concluded that exposure to material 
which degrades the human dimensions of life to a subhuman or merely 
physical dimension and thereby contributes to a process of moral 
desensitization must be harmful in some way. It must therefore be 
controlled when it gets out of hand, when it becomes "undue". [At p. 524.] 





. 
ui) “Internal Necessities Test" or “Artistic Defence” 


In determining whether the exploitation of sex is "undue", Judson J. set out 


the test of “internal necessities" in Brodie, supra: 


What. I think is aimed at is excessive emphasis on the theme for a base 
purpose. But I do not think that there is undue exploitation if there is no 
more emphasis on the theme than is required in the serious treatment of 
the theme of a novel with honesty and uprightness. That the work under 
attack is a serious work of fiction is to me beyond question. It has none 
of the characteristics that are often described in judgments dealing with 
obscenity -- dirt for dirt’s sake, the leer of the sensualist, depravity in the 
mind of an author with an obsession for dirt, pornography, an appeal to 
a prurient interest, etc. The section recognizes that the serious-minded 
author must have freedom in the production of a work of genuine artistic 
and literary merit and the quality of the work, as the witnesses point out 
and common sense indicates, must have real relevance in determining not 
only a dominant characteristic but also whether there is undue 
exploitation. [At pp. 704-5.] 


As counsel for the Crown pointed out in his oral submissions, the artistic 
defence is the last step in the analysis of whether the exploitation of sex is undue. 
Even material which by itself offends community standards will not be considered 
“undue”, if it is required for the serious treatment of a theme. For example, in 
R. v. Odeon Morton Theatres Ltd. (1974), 16 C.C.C. (2d) 185, the majority of the 
Manitoba Court of Appeal held that the film “Last Tango in Paris" was not 
obscene within the menting of the Code. To determine whether a dominant 
characteristic of the film is the undue exploitation of sex, Freedman CJ.M. noted 


that the courts must have regard to various things - the author’s artistic purpose, 
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the manner in which he or she has portrayed and developed the story, the 
depiction and interplay of character and the creation of visual effect through 
skilful camera techniques (at p. 194). Freedman C.J.M. stated that hus issue of 
whether the film is obscene must be determined according to contemporary 
community standards in Canada. Relevant to that determination were several 
factors: the testimony of experts, the classification of "Restricted" which made the 
film unavailable to persons under 18 years of age and the fact that the film had 


passed the scrutiny of the censor boards of several provinces. 


Accordingly, the "internal necessities" test, or what has been referred to as 
the “artistic defence”, has been interpreted to assess whether the exploitation of 
sex has a justifiable role in advancing the plot or the theme, and in considering 
the work as a whole, does not merely represent "dirt for dirt’s sake" but has a 


legitimate role when measured by the internal necessities of the work itself. 
(iv) The relationship of the tests to each other 


This review of jurisprudence shows that it fails to specify the relationship 
of the tests one to another. Failure to do so with respect to the community 
standards test and the degrading or dehumanizing test, for example, raises a 
serious question as to the basis on which the community acts in determining 
whether the impugned material will be tolerated. With both these tests being 


applied to the same material and apparently independently, we do not know 
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whether the community found the material to be intolerable because it was 
degrading or dehumanizing, because it offended against morals or on some other 
basis. In some circumstances a finding that the material is tolerable can be 
over-ruled by the conclusion by the court that it causes harm and is therefore 
undue. Moreover, is the internal necessities test dominant so that it will redeem 
material that would season be undue or is it just one factor? ‘Is this test 
applied by the community or is it determined by the court without regard for the 
community? This hiatus in the jurisprudence has left the legislation open to 
attack on the ground of vagueness and uncertainty. That attack is made in this 
case. This lacuna in the interpretation of the legislation must, if possible, be 
filled before subjecting the legislation to Charter scrutiny. The necessity to do so 


was foreseen by Wilson J. in Towne Cinema when she stated: 


The test of the community standard is helpful to the extent that it 
provides a norm against which impugned material may be assessed but it 
does little to elucidate the underlying question as to why some exploitation 
of sex falls on the permitted side of the line under s. 159(8) and some on 
the prohibited side. No doubt this question will have to be addressed 
when the validity of the obscenity provisions of the Code is subjected to 
attack as an infringement on freedom of speech and the infringement is 
sought to be justified as reasonable. [At p. 525.] 


Pornography can be usefully divided into three categories: (1) explicit sex 
with violence, (2) explicit sex without violence but which subjects people to 
treatment that is degrading or dehumanizing, and (3) explicit sex without violence 


that is neither degrading nor dehumanizing. Violence in this context includes 
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both actual physical violence and threats of physical violence. Relating these 
three categories to the terms of s. 163(8) of the Code, the first, explicit sex 
coupled with violence, is expressly mentioned. Sex coupled with crime, horror or 
cruelty will sometimes involve violence. Cruelty, for instance, will usually do so. 
But, even in the absence of violence, sex coupled with crime, horror or cruelty 
may fall within the second category. As for category (3), subject to the exception 


referred to below, it is not covered. 


Some segments of society would consider that all three categories of 
pornography cause harm to society because they tend to undermine its moral 
fibre. Others would contend that none of the categories cause harm. 
Furthermore there is a range of opinion as to what is degrading or dehumanizing. 
See Pornography and Prostitution in Canada: Report of the Special Committee on 
Pomography and Prostitution (1985) (the Fraser Report), Vol. 1, at p. 51. Because 
this is not a matter that is susceptible of proof in the traditional way and because 
we do not wish to leave it to the individual tastes of judges, we must have a ae 
that will serve as an arbiter in determining what amounts to an undue 


exploitation of sex. That arbiter is the community as a whole. 


The courts must determine as best they can what the community would 
tolerate others being exposed to on the basis of the degree of harm that may flow 
from such exposure. Harm in this context means that it predisposes persons to 


act in an anti-social manner as, for example, the physical or mental mistreatment 
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of women by men, or, what is perhaps debatable, the reverse. Anti-social conduct 
for this purpose is conduct which society formally recognizes as incompatible with 
its proper functioning. The stronger the inference of a risk of harm the lesser the 
likelihood of tolerance. The inference may be drawn from the material itself or 
from the material and other evidence. Similarly evidence as to the community 


standards is desirable but not essential. 


In making this determination with respect to the three categories of 
pornography referred to above, the portrayal of sex coupled with violence will 
almost always constitute the undue exploitation of sex. Explicit sex which is 
degrading or dehumanizing may be undue if the risk of harm is substantial. 
Finally, explicit sex that is not violent and neither degrading nor dehumanizing 
is generally tolerated in our society and will not qualify as the undue exploitation 


of sex unless it employs children in its production. 


If material is not obscene under this framework, it does not become so by 
reason of the person to whom it is or may be shown or exposed nor by reason of 
the place or manner in which it is shown. The availability of sexually explicit 
materials in theatres and other public places is subject to regulation by competent 
provincial legislation. Typically such legislation imposes restrictions on the 
material available to children. See Nova Scotia Board of Censors v. McNeil, 


[1978] 2 S.C.R. 662. 
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The foregoing deals with the inter-relationship of the "community 
standards test" and "the degrading or dehumanizing" test. How does the "internal 
necessities” test fit into this scheme? The need to apply this test only arises if a 
work contains sexually explicit material that by itself would constitute the undue 
exploitation of sex. The portrayal of sex must then be viewed in context to 
determine whether that is the dominant theme of the work as a whole. Put 
another way, is undue exploitation of sex the main object of the work or is this 
portrayal of sex essential to a wider artistic, literary, or other similar purpose? 
Since the threshold determination must be made on the basis of community 
standards, that is, whether the sexually explicit aspect is undue, its impact when 
considered in context must be determined on the same basis. The court must 
determine whether the sexually explicit material when viewed in the context of 
the whole work would be tolerated by the community as a whole. Artistic 
expression rests at the heart of freedom of expression values and any doubt in 


this regard must be resolved in favour of freedom of expression. 
CC. Does s. 163 Violate s. 2(b) of the Charter? 


The majority of the Court of Appeal in this case allowed the appeal of the 
Crown on the ground that s. 163 does not violate freedom of expression as 
guaranteed under s. 2(b) of the Charter. Huband J.A. applied the first step of the 


test set out in Jrwin Toy, supra, as follows: 
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In this case, it is unnecessary to proceed beyond the first step because 
the materials are devoid of a "meaning". That word, as it is employed in 
the majority reasons in the Jrwin Toy case, leads to the realm of ideas, 
opinions, thoughts, beliefs, or feelings. Expression for economic purposes 
is included because commercial expression conveys meaning. But the 
majority judgment in the /rwin Toy case acknowledges that ".. some human 
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ing" lals j . {Emphasis 
added.] [At p. 230.] 


In my view, the majority of the Manitoba Court of Appeal erred in several 
respects in its application of the test enunciated in Jrwin Toy. First, Huband J.A. 
misinterpreted the distinction between purely physical activity and activity having 
expressive content. The subject matter of the materials in this case is clearly 
"physical", but this does not mean that the materials do not convey or attempt to 
convey meaning such that they are without expressive content. An example of the 
"purely physical" activity alluded to in Jrwin Toy was that of parking a car which, 
if performed as a day-to-day task, cannot be said to have expressive content. 
Such purely physical activity may be distinguished from that form of activity which 
we are concerned with in the present appeal which, while indeed "physical", 


conveys ideas, opinions, or feelings. As Twaddle J.A. noted: 


The subject matter of the material under review ... is sexual activity. 
Such activity is part of the human experience .... The depiction of such 
activity has the potential of titillating some and of informing others. How 
can images which have such effect be meaningless? ... 


In my view, the content of a video movie, the content of a magazine 
and the imagery of a sexual gadget are all within the freedom of 
expression. [At pp. 237-38.] 
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Second, the majority of the Court of Appeal erred in failing to properly 
draw the distinction between the content of the materials and the form of 


expression. Huband J.A. wrote: 


Concerning the form of the activity, it falls within an area which has 
been criminalized as an offence relating to public morality -- an area 
identified by Lamer J. in his reasons for decision in Reference re ss. 193 
and 195.1(1)(c), supra, as one where the form might well be unprotected 
by the Charter. [tat 
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. Thus, in 
terms of both content and form the activity properly falls within the 
regulat::d area of freedom of expression. [Emphasis added.] [At p. 230.] 


The form of activity in this case is the medium through which the meaning 
sought to be conveyed is expressed, namely, the film, magazine, written matter, 
or sexual gadget. There is nothing inherently violent in the vehicle of expression, 


and it accordingly does not fall outside the protected sphere of activity. 


In light of our recent decision in R v. Keegstra, [1990] 3 S.C.R. 697, the 
respondent, and most of the parties intervening in support of the respondent, do 
not take issue with the proposition that s. 163 of the Criminal Code violates 
s. 2(b) of the Charter. In Keegstra, we were unanimous in advocating a generous 
approach to the protection afforded by s. 2(b) of the Charter. Our Court 
confirmed the view expressed in Reference re ss. 193 and 195.1(1)(c) of the 


Criminal Code (Man.), [1990] 1 S.C.R. 1123 (the "Prostitution Reference"), that 
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activities cannot be excluded from the scope of the guaranteed freedom on the 


basis of the content or meaning being conveyed. McLachlin J. wrote: 


As this Court has repeatedly affirmed, the content of a statement cannot 
deprive it of the protection accorded by s. 2(b), no matter how offensive 
it may be. The content of Mr. Keegstra’s statements was offensive and 
demeaning in the extreme; nevertheless, on the principles affirmed by this 
Court, that alone would appear not to deprive them of the protection 
guaranteed by the Charter. [At p. 828.] 


With respect, the majority of the Court of Appeal did not sufficiently 
distance itself from the content of the materials. In assessing the purpose of the 


legislation, the majority stated: 


The purpose of s. 163 of the Code is not to interfere with the free 
exchange of ideas and opinions, and not to suppress the attempt to convey 
a message or a meaning. The intent of the legislation is to bar the 
distribution or sale of prurient materials devoid of a redeeming meaning. 
[At pp. 230-31.] , 


Meaning sought to be expressed need not be "redeeming" in the eyes of 
the court to merit the protection of s. 2(b) whose purpose is to ensure that 
thoughts and feelings may be conveyed freely in non-violent ways without fear of 


censure. 


In this case, both the purpose and effect of s. 163 is specifically to restrict 


the communication of certain types of materials based on their content. In my 
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view, there is no doubt that s. 163 seeks to prohibit certain types of expressive 


activity and thereby infringes s. 2(b) of the Charter. 


Before turning to consider whether this infringement is justified under s. 1 
of the Charter, I wish to address the argument advanced by the Attorney General 
of B.C. that in applying s. 2(b), a distinction should be made between films and 
written works. It is argued that by its very nature, the medium of the written 
word is such that it is, when used, inherently an attempt to convey meaning. In 
contrast, British Columbia argues that the medium of film can be used for a 
purpose "not significantly communicative". In its factum, British Columbia 
maintains that if the activity captured in hard core pornographic magazines and 
videotapes is itself not expression, the fact that they are reproduced by the 
technology of a camera does not magically transform them into "expression": the 
appellant cannot hide behind the label "film" to claim protection for the 


reproduction of activity the sole purpose of which is to arouse or shock. 


In my view, this submission on be maintained. This position is not far 
from that taken by the majority of the Court of Appeal, that the depiction of 
purely physical activity does not convey meaning. First, I cannot agree with the 
premise that purely physical activity, such as sexual activity, cannot be expression. 
Second, in creating a film, regardless of its content, the maker of the film is 
consciously choosing the particular images which together constitute the film. In 


choosing his or her images, the creator of the film is attempting to convey some 
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meaning. The meaning to be ascribed to the work cannot be measured by the 
reaction of the audience, which, in some cases, may amount to-no more than 
physical arousal or shock. Rather, the meaning of the work derives from the fact 
that it has been intentionally created by its author. To use an example, it may 
very well be said that a blank wall in itself conveys no meaning. However, if one 
deliberately chooses to capture that image by the medium of film, the work 
necessarily has some meaning for its author and thereby constitutes expression. 
The same would apply to the depiction of persons engaged in purely sexual 


activity. 


I would conclude that the first constitutional question should be answered 


in the affirmative. 


D. Is s. 163 Justified Under s. I of the Charter? 


(a) Iss. 163 a Limit Prescribed by Law? 


The appellant argues that the provision is so vague that it is impossible to 
apply it. Vagueness must be considered in relation to two issues in this appeal: 
(1) is the law so vague that it does not qualify as "a limit prescribed by law"; and 
(2) is it so imprecise that it is not a reasonable limit. Dealing with (1), the test 
_ is whether the law "is so obscure as to be incapable of interpretation with any 


degree of precision using the ordinary tools" (Osborne v. Canada (Treasury Board), 
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[1991] 2 S.C.R. 69, at p. 94). Put another way, does the law provide "an 
intelligible standard according to which the judiciary must do its work" (Irwin Toy, 


supra, at p. 983; adopted in Osborne v. Canada (Treasury Board), supra, 3" Pp. 96). 


In assessing whether s. 163(8) prescribes an intelligible standard, 
consideration must be given to the manner in which the provision has been 
judicially interpreted. Accordingly, in the Prostitution Reference, supra, the 
majority reached the conclusion that words such as "acts of indecency" were 
capable of constituting a limit prescribed by law. Lamer J. (as-he then was) 


Stated: 


Also, as the Ontario Court of Appeal has held in R v. LeBeau (1988), 41 
C.C.C. (3d) 163, at p. 173, “the void for vagueness doctrine is not to be 
applied to the bare words of the statutory provision but, rather, to the 
provision as interpreted and applied in judicial decisions". 

The fact that a particular legislative term is open to varying 
interpretations by the courts is not fatal. As Beetz J. observed in KR v. 
Morgentaler, [1988] 1 S.C.R. 30, at p. 107, "[fllexibility and vagueness are 
not synonymous". ‘Therefore the question at hand is whether the 


impugned sections of the Criminal Code can be or have been given 
sensible meanings by the courts. [At p. 1157.] 


Standards which escape precise technical definition, such as undue’, are 
an inevitable part of the law. The Criminal Code contains other such standards. 
Without commenting on their constitutional validity, I note that the terms 


"indecent", "immoral" or "scurrilous", found in ss. 167, 168, 173 and 17§, are 





- 40 - 


nowhere defined in the Code. It is within the role of the judiciary to attempt to 
interpret these terms. If such interpretation yields an intelligible standard, the 
threshold test for the application of s. 1 is met. In my opinion, the interpretation 
of s. 163(8) in prior judgments which I have reviewed, as supplemented by these 


reasons, provides an intelligible standard. 


(b) Objective 


The respondent argues that there are several pressing and substantial 
objectives which justify overriding the freedom to distribute obscene materials. 
Essentially, these objectives are the avoidance of harm resulting from antisocial 
attitudinal changes that exposure to obscene material causes and the public 
interest in maintaining a “decent society". On the other hand, the appellant 
argues that the objective of s. 163 is to have the state act as "moral custodian” in 


sexual matters and to impose subjective standards of morality. 


The obscenity legislation and jurisprudence prior to the enactment of 
s. 163 were evidently concerned with prohibiting the "immoral influences” of 
obscene publications and safeguarding the morals of individuals into whose hands 
such works could fall. The Hicklin philosophy posits that explicit sexual 
depictions, particularly outside the sanctioned contexts of marriage and 
procreation, threatened the morals or the fabric of society (Clare Beckton, 


"Freedom of Expression (s. 2(b))", in Tarnopolsky and Beaudoin (eds.), The 
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Canadian Charter of Rights and Freedoms: Commentary (1982), at p. 105. In this 
sense, its dominant, if not exclusive, purpose was to advance a particular 
conception of morality. Any deviation from such morality was considered to be 
inherently undesirable, independently of any harm to society. As Judson J. 


described the test in Brodie, supra: 


(The work under attack] has none of the characteristics that are often 
described in judgments dealing with obscenity -- dirt for dirt’s sake, the 
leer of the sensualist, depravity in the mind of an author with an obsession 
for dirt, pornography, an appeal to a prurient interest, etc. [At pp. 704-5.] 


I agree with Twaddle J.A. of the Court of Appeal that this particular 
objective is no longer defensible in view of the Charter. To impose a certain 
standard of public and sexual morality, solely because it reflects the conventions 
of a given community, is inimical to the exercise and enjoyment of individual 
freedoms, which form the basis of our social contract. D. Dyzenhaus, "Obscenity 
and the Charter: Autonomy and Equality", (1991), 1 C.R. (4th) 367, at p. 370, 
refers to this as "legal moralism", of a majority deciding what values should 
inform individual lives and then coercively imposing those values on minorities. 
The prevention of "dirt for dirt’s sake" is not a legitimate objective which would 
justify the violation of one of the most fundamental freedoms enshrined in the 


Charter. 
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On the other hand, I cannot agree with the suggestion of the appellant that 
Parliament does not have the right to legislate on the basis of some fundamental 
conception of morality for the purposes of safeguarding the values which are 


integral to a free and democratic society. As Dyzenhaus, supra, writes: 


Moral disapprobation is recognized as an appropriate response when it has 
its basis in Charter values. [At p. 376.] 


As the respondent and many of the interveners have pointed out, much of 
the criminal law is based on moral conceptions of right and wrong and the mere 
fact that a law is grounded in morality does not automatically render it 
illegitimate. In this regard, criminalizing the proliferation of materials which 


undermine another basic Charter right may indeed be a legitimate objective. 


In my view, however, the overriding objective of s. 163 is not moral 
disapprobation but the avoidance of harm to society. In Towne Cinema, Dickson 


C.J. stated: 


It is harm to society from undue exploitation that is aimed at by the 
section, not simply lapses in propriety or good taste. [At p. 507.] 


The harm was described in the following way in the Report on 
Pornography by the Standing Committee on Justice and Legal Affairs 


(MacGuigan Report) (1978): 
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The clear and unquestionable danger of this type of material is that 
it reinforces some unhealthy tendencies in Canadian society. The effect 
of this type of material is to reinforce male-female stereotypes to the 
detriment of both sexes. It attempts to make degradation, humiliation, 
victimization, and violence in human relationships appear normal and 
acceptable. A society which holds that egalitarianism, non-violence, 
consensualism, and mutuality are basic to any human interaction, whether 
sexual or other, is clearly justified in controlling and prohibiting any 
medium of depiction, description or advocacy which violates these 
principles. [At p. 18:4.] 


The appellant argues that to accept the objective of the provision as being 
related to the harm associated with obscenity would be to adopt the "shifting 
purpose" doctrine explicitly rejected in R. v. Big M Drug Mart Ltd., [1985] 1 S.C.R. 
295. This Court concluded in that case that a finding that the Lord’s Day Act has 
a secular purpose was not possible given that its religious purpose, in compelling 
sabbatical observance, has been long-established and consistently maintained by 
the courts. The appellant relies on the words of Dickson J. (as he then was) 


Stated: 


... the theory of a shifting purpose stands in stark contrast to fundamental 
notions developed in our law concerning the nature of "Parliamentary 
intention". Purpose is a function of the intent of those who drafted and 
enacted the legislation at the time, and not of any shifting variable. 


While the effect of such legislation as the Lord’s Day Act may be more 
secular today than it was in 1677 or in 1906, such a finding cannot justify 
a conclusion that its purpose has similarly changed. In result, therefore, 
the Lord's Day Act must be characterized as it has always been, a law the 
primary purpose of which is the compulsion of sabbatical observance. [At 
pp. 335-36.] 


I do not agree that to identify the objective of the impugned legislation as 
the prevention of harm to society, one must resort to the "shifting purpose” 
doctrine. First, the notions of moral corruption and harm to society are not 
distinct, as the appellant suggests, but are inextricably linked. It is moral 
corruption of a certain kind which leads to the detrimental effect on society. 
Second, and utes importantly, I am of the view that with the enactment of s. 163, 
Parliament explicitly sought to address the harms which are linked to certain 
types of obscene materials. The prohibition of such materials was based on a 
belief that they had a detrimental impact on individuals exposed to them and 
consequently on society as a whole. Our understanding of the harms caused by 
these materials has developed considerably since that time; however this does not 
detract from the fact that the purpose of this legislation remains, as it was in 
1959, the protection of society from harms caused by the exposure to obscene 
materials. In this regard, I lend support to the analysis of Charron Dist. Ct. J. in 


R. v. Fringe Product Inc., supra: 


Even though one can still find an emphasis on the enforcement of moral 
standards of decency in relation to expression in sexual matters in the 
jurisprudence subsequent to the enactment of s-s.(8), it is clear that, by the 
very words it has chosen, Parliament in 1959 moved beyond such narrow 
concern and expanded the scope of the legislation to include further 
concerns with respect to sex combined with crime, horror, cruelty and 
violence. 


It is the harm to society resulting from the undue exploitation of such 
matters which is aimed by the section. The “harm” conceived by 
Parliament in 1959 may not have been expressed in the same words as one 
would today. The court is not limited to a 1959 perspective in the 
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determination of this matter. As noted in Jrwin Toy Lid. v. Quebec 
(Attomey-General), supra, at p. 618: 


In showing that the legislaton pursues a pressing and substantial 
objective, it is not open to the government to assert post facto a 
purpose which did not animate the legislation in the first place ... 
However, in proving that the original objective remains pressing and 
substantial, the government surely can and should draw upon the best 
evidence currently available. The same is true as regards proof that 
the measure is proportional to its objective ... It is equally possible 
that a purpose which was not demonstrably pressing and substantial 
at the time of the legislative enactment becomes demonstrably 
pressing and substantial with the passing of time and the changing of 
circumstances. 


In 1959, the harm to society caused by the undue exploitation of sex 
or of sex and other 1amed matters may well have been defined more 
strictly in terms of public morality, ie, that such expression offended 
society’s sense of right and wrong. It may well be that if such was the only 
identifiable harm today that the legislation could not be said to pertain to 
pressing and substantial concerns thereby warranting an infringement of 
the right of expression. But that is not so. The harm goes beyond public 
morality in this narrow sense. [At p. 443.] 


A permissible shift in emphasis was built into the legislation when, as 
interpreted by the courts, it adopted the community standards test. Community 


standards as to what is harmful have changed since 1959. 


This being the objective, is it pressing and substantial? Does the 
prevention of the harm associated with the dissemination of certain obscene 
materials constitute a sufficiently pressing and substantial concern to warrant a 
restriction on the freedom of expression? In this regard, it should be recalled 
that in Keegstra, supra, this Court unanimously accepted that the prevention of the 


influence of hate propaganda on society at large was a legitimate objective. 
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Dickson C.J. wrote with respect to the changes in attitudes which exposure to 


hate propaganda can bring about: 


... the alteration of views held by the recipients of hate propaganda may 
occur subtly, and is not always attendant upon conscious acceptance of the 
communicated ideas. Even if the message of hate propaganda is 
outwardly rejected, there is evidence that its premise of racial or religious 
inferiority may persist in a recipient’s mind as an idea that holds some 
truth, an incipient effect not to be entirely discounted .... 

The threat to the self-dignity of target group members is thus matched 
by the possibility that prejudiced messages will gain some credence, with 
the attendant result of discrimination, and perhaps even violence, against 
minority groups in Canadian society. [At pp. 747-48.] 


This Court has thus recognized that the harm caused by the proliferation 
of materials which seriously offend the values fundamental to our society is a 
substantial concern which justifies restricting the otherwise full exercise of the 
freedom of expression. In my view, the harm sought to be avoided in the case 
of the dissemination of obscene materials is similar. In the words of Nemetz 
C.J.B.C. in R v. Red Hot Video Lid. (1985), 45 C.R. (3d) 36 (B.C.C.A.), there is 
a growing concern that the exploitation of women and children, depicted in 
publications and films can, in certain circumstances, lead to "abject and servile 
victimization" (at pp. 43-44). As Anderson J.A. also noted in that same case, if 
true equality between male and female persons is to be achieved, we cannot 
ignore the threat to equality resulting from exposure to audiences of certain types 


of violent and degrading material. Materials portraying women as a class as 
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objects for sexual exploitation and abuse have a negative impact on "the 


individual’s sense of self-worth and acceptance”. 


In reaching the conclusion that legislation proscribing obscenity is a valid 
objective which justifies some encroachment of the right to freedom of expression, 
I am persuaded in part that such legislation may be found in most free and 
democratic societies. As Nemetz C.J.B.C. aptly pointed out in R v. Red Hot 
Video, supra, for centuries democratic societies have set certain limits to freedom 
of expression. He cited (at p. 40) the following passage of Dickson J.A. (as he 
then was) in R v. Great West News Ltd., [1970] 4 C.C.C. 307 (Man. C.A.): 


.. all organized societies have sought in one manner or another to 
suppress obscenity. The right of the state to legislate to protect its moral 
fibre and well-being has long been recognized, with roots deep in history. 
It is within this frame that the Courts and Judges must work. [At p. 309.] 


The advent of the Charter did not have the effect of dramatically depriving 
Parliament of a power which it has historically enjoyed. It is also noteworthy that 
the criminalization of obscenity was considered to be compatible with the 
Canadian Bill of Rights. As Dickson J.A. stated in R v. Prairie Schooner News 


Ltd. (1970), 1 C.C.C. (2d) 251: 


Freedom of speech is not unfettered either in criminal law or civil law. 
The Canadian Bill of Rights was intended to protect, and does protect, 
basic freedoms of vital importance to all Canadians. It does not serve as 
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a shield behind which obscene matter may be disseminated without 
concern for criminal consequences. The interdiction of the publications 
which are the subject of the present charges in no way trenches upon the 
freedom of expression which the Canadian Bill of Rights assures. [At 
p. 271.] 


The enactment of the impugned provision is also consistent with Canada’s 
international obligations (Agreement for the Suppression of the Circulation of 
Obscene Publications and the Convention for the Suppression of the Circulation of 


and Traffic in Obscene Publications). 


F inally, it should be noted that the burgeoning pornography industry 
renders the concern even more pressing and substantial than when the impugned 
provisions were first enacted. I would therefore conclude that the objective of 
avoiding the harm associated with the dissemination of pornography in this case 
is sufficiently pressing and substantial to warrant some restriction on full exercise 
of the right to freedom of expression. The analysis of whether the measure is 
proportional to the objective my in my view, be undertaken in light of the 
conclusion that the objective of the impugned section is valid only insofar as it 
relates to the harm to society associated with obscene materials. Indeed, the 
section as interpreted in previous decisions and in these reasons is fully consistent 
with that objective. The objective of maintaining conventional standards of 
propriety, independently of any harm to society, is no longer justified in light of 


the values of individual liberty which underlie the Charter. This, then, being the 
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| objective of s. 163, which I have found to be pressing and substantial, I must now 
determine whether the section is rationally connected and proportional to this 
objective. As outlined above, s. 163(8) criminalizes the exploitation of sex and 
sex and violence, when, on the basis of the community test, it is undue. The 
determination of when such exploitation is undue is directly related to the 
immediacy of a risk of harm to society which is reasonably we as arising 


from its dissemination. 
(c) Proportionality 
(i) General 
The proportionality requirement has three aspects: 


(1) the existence of a rational connection between the impugned measures 


and the objective; 
(2) minimal impairment of the right or freedom; and 


(3) a proper balance between the effects of the limiting measures and the 


legislative objective. 
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In assessing whether the proportionality test is met, it is important to keep 
in mind the nature of expression which has been infringed. In the Prostitution 


Reference, supra, Dickson C.J. wrote: 


When a Charter freedom has been infringed by state action that takes the 
form of criminalization, the Crown bears the heavy burden of justifying 
that infringement. Yet, the expressive activity, as with any infringed 
Charter right, should also be analysed in the particular context of the case. 
Here, the activity to which the impugned legislation is directed is 
expression with an economic purpose. It can hardly be said that 
communications regarding an economic transaction of sex for money lie 
at, or even near, the core of the guarantee of freedom of expression. [At 
p. 1136.] 


The values which underlie the protection of freedom of expression relate 
to the search for truth, participation in the political process, and individual 
self-fulfilment. The Attorney General for Ontario argues that of these, only 
"individual self-fulfilment", and only in its most base aspect, that of physical 
arousal, is engaged by pornography. On the other hand, the civil liberties groups 
argue that pornography forces us to question conventional notions of sexuality 
and thereby launches us into an inherently political discourse. In their factum, 
the B.C. Civil Liberties Association adopts a passage from R. West, “The 
Feminist-Conservative Anti-Pornography Alliance and the 1986 Attorney 
General’s Commission on Pornography Report" (1987), 4.4m. Bar Found. Res. Jo. 


681, at p. 696: 
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Good pornography has value because it validates women’s will to pleasure. 
It celebrates female nature. It validates a range of female sexuality that 
is wider and truer than that legitimated by the non-pornographic culture. 
Pornography when it is good celebrates both female pleasure and male 
rationality. 


A proper application of the test should not suppress what West refers to 
as "good pornography". The objective of the impugned provision is not to inhibit 
the celebration of human sexuality. However, it cannot be ignored that the 
realities of the pornography industry are far from the picture which the B.C. Civil 
Liberties Association would have us paint. Shannon J., in R v. Wagner, supra, 


described the materials more accurately when he observed: 


Women, particularly, are deprived of unique human character or identity 
and are depicted as sexual playthings, hysterically and instantly responsive 
to male sexual demands. They worship male genitals and their own value 
depends upon the quality of their genitals and breasts. [At p. 331.] 


In my view, the kind of expression which is sought to be advanced does not 
stand on equal footing with other kinds of expression which directly engage the 


"core" of the of freedom of expression values. 


This conclusion is further buttressed by the fact that the targeted material 
is expression which is motivated, in the overwhelming majority of cases, by 
economic profit. This Court held in Rocket v. Royal College of Dental Surgeons 


of Ontario, [1990] 2 S.C.R. 232, at p. 247, that an economic motive for expression 
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means that restrictions on the expression might "be easier to Justify than other 


infringements". 


I will now turn to an examination of the three basic aspects of the 


proportionality test. 
(ii) Rational Connection 


The message of obscenity which degrades and dehumanizes is analogous 
to that of hate propaganda. As the Attorney General of Ontario has argued in 
its factum, obscenity wields the power to wreak social damage in that a significant 


portion of the population is humiliated by its gross misrepresentations. 


Accordingly, the rational link between s. 163 and the objective of 
Parliament relates to the actual causal relationship between obscenity and the risk 
of harm to society at large. On this point, it is clear that the literature of the 
social sciences remains subject to controversy. In Fringe Product Inc., supra, 
Charron Dist. Ct. J. considered numerous written reports and works and heard 
six days of testimony from experts who endeavoured to describe the status of the 
social sciences with respect to the study of the effects of pornography. Charron 
Dist. Ct. J. reached the conclusion that the relationship between pornography and 
harm was sufficient to justify Parliament’s intervention. This conclusion is not 


supported unanimously. 
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The recent conclusions of the Fraser Report, supra, could not postulate 
any causal relationship between pornography and the commission of violent 
crimes, the sexual abuse of children, or the disintegration of communities and 


society. This is in contrast to the findings of the MacGuigan Report, supra. 


While a direct link between obscenity and harm to society may be difficult, 
if not impossible, to establish, it is reasonable to presume that exposure to images 
bears a causal relationship to changes in attitudes and beliefs. The Meese 


Commission Report, supra, concluded in respect of sexually violent material: 


... the available evidence strongly supports the hypothesis that substantial 
exposure to sexually violent materials as described here bears a causal 
relationship to antisocial acts of sexual violence and, for some subgroups, 
possibly to unlawful acts of sexual violence. 


Although we rely for this conclusion on significant scientific empirical 
evidence, we feel it worthwhile to note the underlying logic of the 
conclusion. The evidence says simply that the images that people are 
exposed to bears a causal relationship to their behavior. This is hardly 
surprising. What would be surprising would be to find otherwise, and we 
have not so found. We have not, of course, found that the images people 
are exposed to are a greater cause of sexual violence than all or even 
many other possible causes the investigation of which has been beyond our 
mandate. Nevertheless, it would be strange indeed if graphic 
representations of a form of behavior, especially in a form that almost 
exclusively portrays such behavior as desirable, did not have at least some 
effect on patterns of behavior. [Vol. 1, at p. 326.] 


In the face of inconclusive social science evidence, the approach adopted 


by our Court in /rwin Toy is instructive. In that case, the basis for the legislation 
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was that television advertising directed at young children is per se manipulative. 
The Court made it clear that in choosing its mode of intervention, it is sufficient 


that Parliament had a reasonable basis: 


In the instant case, the Court is called upon to assess competing social 
science evidence respecting the appropriate means for addressing the 
problem of children’s advertising. The question is whether the government 
had a reasonable basis, on the evidence tendered, for concluding that the 
ban on all advertising directed at children impaired freedom of expression 
as little as possible given the government’s pressing and substantial 
objective. [At p. 994.] 


And at p. 990: 


... the Court also recognized that the government was afforded a margin 
of appreciation to form legitimate objectives based on somewhat 
inconclusive social science evidence. 


Similarly, in Keegstra, supra, the absence of proof of a causative link 
between hate propaganda and hatred of an identifiable group was discounted as 
a determinative factor in assessing the constitutionality of the hate literature 


provisions of the Criminal Code. Dickson C_J. stated: 


First, to predicate the limitation of free expression upon proof of actual 
hatred gives insufficient attention to the severe psychological trauma 
suffered by members of those identifiable groups targeted by hate 
propaganda. Second, it is clearly difficult to prove a causative link 
between a specific statement and hatred of an identifiable group. [At 
p. 776.] 
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McLachlin J. (dissenting) expressed it as follows: 


To view hate propaganda as "victimless" in the absence of any proof that 
it moved its listeners to hatred is to discount the wrenching impact that it 
may have on members of the target group themselves .... Moreover, it is 
simply not possible to assess with any precision the effects that expression 
of a particular message will have on all those who are ultimately exposed 
to it. [At p. 857.] 


The American approach on the necessity of a causal link between 
obscenity and harm to society was set out by Burger C.J. in Paris Adult Theatre 


Iv. Slaton, 413 U.S. 49 (1972): 


Although there is no conclusive proof of a connection between antisocial 
behavior and obscene material, the legislature ... could quite reasonably 
determine that such a connection does or might exist. [At pp. 60-61.) 


I am in agreement with Twaddle J.A. who expressed the view that 
Parliament was entitled to have a "reasoned apprehension of harm" resulting from 
the desensitization of individuals exposed to materials which depict violence, 


cruelty, and dehumanization in sexual relations. 


Accordingly, I am of the view that there is a sufficiently rational link 
between the criminal sanction, which demonstrates our community’s disapproval 


of the dissemination of materials which potentially victimize women and which 
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restricts the negative influence which such materials have on changes in attitudes 


and behaviour, and the objective. 


Finally, I wish to distinguish this case from Keegstra, in which the minority 
adopted the view that there was no rational connection between the 
criminalization of hate propaganda and its suppression. As McLachlin J. noted, 
prosecutions under the Criminal Code for racist expression have attracted 
extensive media coverage. The criminal process confers on the accused publicity 
for his or her causes and succeeds even in generating sympathy. The same 
cannot be said of the kinds of expression sought to be suppressed in the present 
case. The general availability of the subject materials and the rampant 
pornography industry are such that, in the words of Dickson C.J. in Keegstra, 
"pornography is not dignified by its suppression". In contrast to the hate-monger 
who may succeed, by the sudden media attention, in gaining an audience, the 
prohibition of obscene materials does nothing to promote the pornographer’s 


cause. 
(iii) Minimal Impairment 
In determining whether less intrusive legislation may be imagined, this 


Court stressed in the Prostitution Reference, supra, that it is not necessary that the 


legislative scheme be the "perfect" scheme, but that it be appropriately tailored 
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in the context of the infringed right (at p. 1138). Furthermore, in Jrwin Toy, 


supra, Dickson C.J., Lamer and Wilson JJ. stated: 


While evidence exists that other less intrusive options reflecting more 
modest objectives were available to the government, there is evidence 
establishing the necessity of a ban to meet the objectives the government 
had reasonably set. This Court will not, in the name of minimal 
impairment, take a restrictive approach to social science evidence and 
require legislatures to choose the least ambitious means to protect 
vulnerable groups. [At p. 999.] 


There are several factors which contribute to the finding that the provision 


minimally impairs the freedom which is infringed. 


First, the impugned provision does not proscribe sexually explicit erotica 
without violence that is not degrading or dehumanizing. It is designed to catch 
material that creates a risk of harm to society. It might be suggested that proof 
of actual harm should be required. It is apparent from what I have said above 
that it is sufficient in this regard for Parliament to have a reasonable basis for 
concluding that harm will result and this requirement does not demand actual 


proof of harm. 


Second, materials which have scientific, artistic or literary merit are not 
captured by the provision. As discussed above, the court must be generous in its 
application of the "artistic defence". For example, in certain cases. materials such 


as photographs, prints, books and films which may undoubtedly be produced with 
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some motive for economic profit, may nonetheless claim the protection of the 
Charter insofar as their defining characteristic is that of aesthetic expression, and 
thus represent the artist’s attempt at individual fulfilment. The existence of an 
accompanying economic motive does not, of itself, deprive a work of significance 


as an example of individual artistic or self-fulfilment. 


Third, in considering whether the provision minimally impairs the freedom 
in question, it is legitimate for the court to take into account Parliament’s past 
abortive attempts to replace the definition with one that is more explicit. In Jrwin 
Toy, our Court recognized that it is legitimate to take into account the fact that 
earlier laws and proposed alternatives were thought to be less effective than the 
legislation that is presently being challenged. The attempt to provide exhaustive 
instances of obscenity has been shown to be destined to fail (Bill C-54, 2nd Sess., 
33rd Parl.). It seems that the only practicable alternative is to strive towards a 
more abstract definition of obscenity which is contextually sensitive and 
responsive to progress in the knowledge and understanding of the phenomenon 
to which the legislation is directed. In my view, the standard of “undue 
exploitation" is therefore appropriate. The intractable nature of the problem and 
the impossibility of precisely defining a notion which is inherently elusive makes 
the possibility of a more explicit provision remote. In this light, it is appropriate 
to question whether, and at what cost, greater legislative precision can be 


demanded. 
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Fourth, while the discussion in this appeal has been limited to the 
definition portion of s. 163, I would note that the impugned section, with the 
possible exception of subs. 1 which is not in issue here, has been held by this 
Court not to extend its reach to the private use or viewing of obscene materials. 
R. v. Rioux, [1969] S.C.R. 599, [1970] 3 C.C.C. 149, unanimously upheld the 
finding of the Quebec Court of Appeal that s. 163(2) (then s. 150(2)) does not 
include the private viewing of obscene materials. Hall J. affirmed the finding of 


Pratte J.: 


[TRANSLATION] If exposing "to public view" is mentioned in s-s. (2)(a), it 
is because the legislator intended that this and, not a private showing, 
should constitute a crime. | 


I would therefore say that showing obscene pictures to a friend or 
projecting an obscene film in one’s own home is not in itself a crime nor 
is it enough to establish intention of circulating them nor help to prove 
such an intention. {At p. 151 C.C.C.] 


This Court also cited with approval the words of Hyde J.: 


Before I am prepared to hold that private use of written matter or 
pictures within an individual’s residence may constitute a criminal offence, 
I require a much more specific text of law than we are now dealing with. 
It would have been very simple for Parliament to have included the word 
"exhibit" in this section if it had wished to cover this situation. [At p. 152 
Col 


Accordingly, it is only the public distribution and exhibition of obscene 


materials which is in issue here. 
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Finally, I wish to address the arguments of the interveners, Canadian Civil 
Liberties Association and Manitoba Association for Rights and Liberties, that the 
objectives of this kind of legislation may be met by alternative, less intrusive 
measures. First, it is submitted that reasonable time, manner and place 
restrictions would be preferable to outright prohibition. I am of the view that this 
argument should be rejected. Once it has been established that the objective is 
the avoidance of harm caused by the degradation which many women fee! as 
"victims" of the message of obscenity, and of the negative impact exposure to such 
material has on perceptions and attitudes towards women, it is untenable to argue 
that these harms could be avoided by placing restrictions on access to such 
material. Making the materials more difficult to obtain by increasing their cost 
and reducing their availability does not achieve the same objective. Once 
Parliament has reasonably concluded that certain acts are harmful to certain 
groups in society and to society in general, it would be inconsistent, if not 
hypocritical, to argue that such acts could be committed in more restrictive 
conditions. The harm sought to be avoided would remain the same in either 


case. 


It is also submitted that there are more effective techniques to promote 
the objectives of Parliament. For example, if pornography is seen as encouraging 
violence against women, there are certain activities which discourage it - 
counselling rape victims to charge their assailants, provision of shelter and 


assistance for battered women, campaigns for laws against discrimination on the 
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grounds of sex, education to increase the sensitivity of law enforcement agencies 
and other governmental authorities. In addition, it is submitted that education 


is an under-used response. 


It is noteworthy that many of the above suggested alternatives are in the 
form of responses to the harm engendered by negative attitudes against women. 
The role of the impugned provision is to control the dissemination of the very 
images that constribute to such attitudes. Moreover, it is true that there are 
additional measures which could alleviate the problem of violence against women. 
However, given the gravity of the harm, and the threat to the values at stake, I 
do not believe that the measure chosen by Parliament is equalled by the 
alternatives which have been suggested. Education, too, may offer a means of 
combating negative attitudes to women, just as it is currently used as a means of 
addressing other problems dealt with in the Code. However, there is no reason 
to rely on education alone. It should be emphasized that this is in no way 
intended to deny the value of other educational and counselling measures to deal 
with the roots and effects of negative attitudes. Rather, it is only to stress the 
arbitrariness and unacceptability of the claim that such measures represent the 
sole legitimate means of addressing the phenomenon. Serious social problems 
such as violence against women require multi-pronged approaches by government. 
Education and legislation are not alternatives but complements in addressing such 


problems. There is nothing in the Charter which requires Parliament to choose 


between such complementary measures. 
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(iv) Balance Between Effects of Limiting Measures and Legislative 
Objective 


The final question to be answered in the proportionality test is whether the 
effects of the law so severely trench on a protected nght that the legislative 
objective is outweighed by the infringement. The infringement on freedom of 
expression is confined to a measure designed to prohibit the distribution of 
sexually explicit materials accompanied by violence, and those without violence 
that are degrading or dehumanizing. As I have already concluded, this kind of 
expression lies far from the core of the guarantee of freedom of expression. It 
appeals only to the most base aspect of individual fulfilment, and it.is primarily 


economically motivated. 


The objective of the legislation, on the other hand, is of fundamental 
importance in a free and democratic society. It is aimed at avoiding harm, which 
Parliament has reasonably concluded will be caused directly or indirectly, to 
individuals, groups such as women and children, and consequerttly to society as 
a whole, by the distribution of these materials. It thus seeks to enhance respect 
for all members of society, and non-violence and equality in their relations with 
each other. 

I therefore conclude that the restriction on freedom of expression does not 


outweigh the importance of the legislative objective. 
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5. Conclusion 


I conciude that while s. 163(8) infringes s. 2(b) of the Charter, freedom of 
expression, it constitutes a reasonable limit and is saved by virtue of the 
provisions of s. 1. The trial judge convicted the appellant only with respect to 
materials which contained scenes involving violence or cruelty intermingled with 
sexual activity or depicted lack of consent to sexual contact or otherwise could be 
said to dehumanize men or women in a sexual context. The majority of the 


Court of Appeal, on the other hand, convicted the appellant on all charges. 


While the trial judge concluded that the material for which the accused 
were acquitted was not degrading or dehumanizing, he did so in the context of 
s. 1 of the Charter. In effect, he asked himself whether, if the material was 
proscribed by s. 163(8), that section would still be supportable under s. 1. In this 
context, he considered the government objectives of s. 163(8) and measured the 
material which was the subject of the charges against this objective. The findings 
at trial were therefore made in a legal framework that is different from that 
outlined in these reasons. Specifically, in considering whether the materials were 
degrading or dehumanizing, he did not address the issue of harm. Accordingly, 
it would be speculation to conclude that the same result would have been 
obtained if the definition of obscenity contained in these reasons had been 
applied. The test applied by the majority of the Court of Appeal also differed 


significantly from these reasons. I therefore cannot accept their conclusion that 
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all of the materials are obscene. Accordingly, I would allow the appeal and direct 
a new trial on all charges. I note, however, that I am in agreement with Wright 
J.’s conclusion that, in the case of material found to be obscene, there should only 


be one conviction imposed with respect to a single tape. 
I would answer the constitutional questions as follows: 


Question 1. Does s. 163 of the Criminal Code of Canada, R.S.C., 1985, 
c. C-46, violate s. 2(b) of the Canadian Charter of Rights and Freedoms? 
Apswer: Yes. 


Question 2. If s. 163 of the Criminal Code of Canada, R.S.C., 1985, 
c. C-46, violates s. 2(b) of the Canadian Charter of Rights and Freedoms, 
can s. 163 of the Criminal Code of Canada be demonstrably justified under 
s. 1 of the Canadian Charter of Rights and Freedoms as a reasonable limit 
prescribed by law? 


Answer: Yes. 
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CORAM: The Chief Justice and La Forest, L’Heureux-Dubé, Sopinka, 


I have had the benefit of the reasons of Justice Sopinka and, while 
I agree both with his disposition of the case and with his reasons generally, I wish to 
add to them with respect to the judicial interpretation of s. 163 of the Criminal Code, 


R.S.C., 1985, c. C-46, and to its constitutional validity. 





The substance of s. 163 of the Code 


A representation and its content 


Section 163 of the Code offers a peculiar structure. Its subject-matter, 
obscene materials, comprises the dual elements of representation and content. 
Representation here is understood in the sense of public suggestion. A representation 
is a portrayal, a description meant to evoke something to the mind and senses. 
Furthermore, in the context of s. 163 of the Code, one deals with representations to 
the public in general, without restriction, as will be explained below. Hence the 
Oxford English Dictionary (2nd ed.) defines "to represent" as "to bring clearly and 
distinctly before the mind" and "representation" as "the action or fact of exhibiting in 
some visible image or form". The element of representation in s. 163 of the Code is 
therefore a suggestion, a depiction to the public. By "content" I mean of course the 


content of the representation. 


It is the combination of the two, the representation and its content, 
that attracts criminal liability. A representation as such is not enough, of course, to 
create the subject-matter of s. 163, but neither is an act included in the content of 


s. 163 of the Code, without an element of representation. 


It is indeed important to emphasize that the Criminal Code is 
grounded on the principles of sexual freedom between consenting adults, and of 
criminal liability for sexual relations between adults and minors (young persons 
between the age of 14 and 17 being in a special position). Offences such as sexual 
assault (ss. 271-73), sexual interference (s. 151), sexual exploitation (s. 153) or incest 
between an adult and a minor (s. 155) are corollaries of these basic principles. Aside 
from them, few offences related to sexual practices exist: incest between adults (s. 155 
of the Code), anal intercourse when more than two persons are present (s. 159 of the 


Code), bestiality (s. 160 of the Code) and necrophilia (s. 182 of the Code). 


Yet obscenity is not limited to the acts described above. Irrespective 
of the construction given to s. 163(8), a surface glance at its wording makes this 
obvious. The acts listed in the above paragraph might perhaps be included in the 
phrase "sex and ... crime, horror, cruelty and violence" found in s. 163(8) of the Code. 
They certainly do not exhaust the meaning of this phrase, and s. 163(8) comprises in 
addition the phrase "undue exploitation of sex", which is central to this case. Hence 


the content of obscenity exceeds the acts prohibited in the Code. 


This difference in content stems from the element of representation 
found in s. 163 of the Code. Parliament ascribed a broader content to obscenity 
because it involves a representation. In this combination of a given content and its 


representation lies the particular essence of obscenity, as was mentioned above. The 





type of scenes vividly described in R. v. Wagner (1985), 43 C.R. (3d) 318 (Alta. Q.B.), 
R. v. Doug Rankine Co. (1983), 9 C.C.C. (3d) 53 (Ont. Co. Ct.) or R v. Ramsingh 
(1984), 14 C.C.C, (3d) 230 (Man. Q.B.), might perhaps be legal if done between 


consenting adults, but they become obscene when they are represented. 


Without launching into a lengthy debate on the reasons why 
Parliament may have enacted s. 163 of the Code (the reasons of Sopinka J. cover this 
point extensively), it can be seen that the combination of representation and content 
that constitutes obscenity leads to many ills. Obscene materials (I will not for reasons 
explained later differentiate between obscenity and pornography) convey a distorted 
image of human sexuality, by making public and open elements of the human nature 
which are usually hidden behind a veil of modesty and privacy. D. A. Downs, The 
New Politics of Pomography (1989), aptly describes how these materials do not reflect 


the richness of human sexuality, but rather turn it into pure animality at p. 183: 


..the deeper objection to sheer pornography or obscenity ... is that it 
represents a retreat from the human dilemma and the responsibility 
of acknowledging the tensions in our nature. Sheer pornography also 
reduces us to the lower aspects of our natures by stripping away the 
modesty that arises from our encounter with our animality. 


This distorted image of human sexuality often comprises violence, cruelty, infliction 


of pain, humiliation, among other elements of the pornographic imagery. Not only are 





these materials often evidence of the commission of reprehensible actions in their 
making, but their representation conjures the possibility of behavioural influences. In 
a marketplace of ideas, to use that classic metaphor, pornographic imagery is there 
for the taking, and it finds without any doubt many takers. Attitudinal changes in 
these takers, because of exposure to pornographic materials, may lead to abuse and 
harm. As the Special Committee on Pornography and Prostitution concluded in its 
report entitled Pornography and Prostitution in Canada (1985) (the "Fraser Report") 


at p. 103: 


..there are magazines, films and videos produced solely for the 
purpose of entertainment whose depiction of women in particular, 
but also, in some cases, men and young people, demeans them, 
perpetuates lies about aspects of their humanity and denies the 
validity of their aspirations to be treated as full and equal citizens 
within the community. 


These conclusions echoed those of the Standing Committee on Justice and Legal 


Affairs, in its Report on Pornography (1978). 


To summarize this section, the particular combination of a 
representation and its content that forms the subject-matter of s. 163 of the Code was 
seen by Parliament as putting forward a distorted image of human sexuality, which in 
turn can induce harmful behavioural changes. This must be kept in mind when 


interpreting s. 163 of the Code. 





Prohibition and regulation 


Another crucial feature of s. 163 of the Code lies in its very presence 
in the Cnminal Code. Parliament through s. 163 only prohibits, and does not regulate, 
the circulation of obscene materials. In Towne Cinema Theatres Lid. v. The Queen, — 
[1985] 1 S.C.LR. 494, this Court accordingly insisted that the audience to which a movie 
is shown was not relevant in deciding whether it is obscene or not, since applying 
different standards to different constituencies would bring s. 163(8) closer to 
regulation than prohibition. Wilson J. wrote at p. 521, with the assent of the majority 


of this Court: 


It is not, in my opinion, open to the courts under s. 159(8) [now s. 
163(8)] of the Criminal Code to characterize a movie as obscene if 
shown to one constituency but not if shown to another. I do not 
doubt that it is desirable to regulate the movies that can be shown to 
different constituencies. A movie which is not obscene within the 
meaning of the Criminal Code may still not be desirable viewing 
material for persons under the age of 18. Such regulation ... is 
authorized in various provincial jurisdictions but it is the regulation 
of material which is not obscene under the Code. 


Sopinka J. also underscores this point in his reasons. 
In the interpretation of s. 163(8) of the Code therefore, the impugned 


materials must be presumed available to the Canadian public at large. Any 


restrictions on availability are the result of regulatory measures which fall outside the 


purview of these provisions of the Criminal Code. Obscenity here is concerned with 
materials for which the mere fact of availability in the public at large is sufficient to 


warrant criminal prohibition, irrespective of in whose hands they actually fall. 


The three-category classification 


Section 163(8) is the key to the identification of these materials. In 
the course of his reasons, Sopinka J. outlines the three tests that have been judicially 
developed for the application of s. 163(8), that is the "community standard of 
tolerance", "degradation or dehumanization" and "internal necessities" tests. He then 
proceeds to a progressive restatement of the law, putting in perspective the first two 
tests and bringing out the notion of harm as the central feature of s. 163(8) of the 
Code. Sopinka J. essentially aligns the definition of obscenity in s. 163(8) of the Code 
with the definition of pornography nowadays. He introduces a three-part 
categorization that has surfaced in contemporary theory, and that had been adopted 


in some Canadian cases throughout the 80s: 


a) Explicit sex with violence, which generally constitutes “undue 
exploitation of sex" within the meaning of s. 163(8) of the Code, on 


the basis of demonstrable harm; 








b) Explicit sex that is degrading or dehumanizing, which will be "undue 
exploitation of sex" if it creates a substantial risk of harm; the risk of 
harm can be assessed with reference to the tolerance of the 


community, under the "community standard of tolerance" test; and 


¢) Explicit sex that is neither violent nor degrading or dehumanizing, 
which will not generally fall under s. 163(8) of the Code, according 


to Sopinka J. 


I must say at the outset that I differ only with respect to the third 
category of materials. I am not prepared to affirm as boldly as my colleague 


Sopinka J. does that it escapes the application of s. 163(8). 
Materials of the third category 


The dual nature, as representation and content, of the subject-matter 
of s. 163 comes into play here. Yet the classification proposed by my colleague 
Sopinka J. focuses only on content. The content of the first two categories of 
materials is so likely to harm that the characteristics of the representation do not 
really matter: if there is violence or degradation or dehumanization, as long as the 


element of representation is present, harm will probably ensue. 





The content of the third category of materials is generally perceived 
as unlikely to cause harm, as Sopinka J. rightly points out. He mentions as an 
exception child pornography, 1.e. materials in the production of which children were 
employed. This exception is important, since it obviously flows from the high 
likelihood of harm ensuing from the production and dissemination of child 


pornography. 


In addition to this exception, it is quite conceivable that the 
representation may cause harm, even if its content as such may not be seen as 


harmful. It is helpful to quote here a passage from R v. Sudbury News Service Ltd. 


(1978), 18 O.R. (2d) 428, at p. 435, where Howland CJ.O. wrote: 


There are some publications which are so blatantly indecent that they 
would not be tolerable by the Canadian community under any 
circumstances. Some pictures are offensive to the majority of people 
to the point that the Canadian community would not tolerate them 
on a billboard, or on the cover of a magazine, or on a television 
screen where persons of all ages and sensibilities would be exposed 
to them, but would be prepared to tolerate them being viewed by 
persons who wished to view them. Some pictures would not be 
acceptable by Canadian community standards in a children’s bedtime 
story-book or primer but would be in a magazine for general 
distribution. 


This passage and the surrounding sentences were also quoted in the judgment of 
Dickson C.J. in Towne Cinema, supra, for the proposition that the tolerance of the 


Canadian community will vary according to the audience of the materials. 








-10- 


Dickson C.J. was in minority on this issue; as was mentioned above, the majority 
agreed with Wilson J. that the actual audience to which the materials are presented 
is not relevant. I accept the opinion of Wilson J., as it was concurred in by the 


majority. 


The above passage, however, brings out another important aspect, the 
manner of representation. This was not at issue in Towne Cinema, supra, and neither 
Dickson CJ. nor Wilson J. addressed this point in his/her respective opinion. The 
manner of representation, of public suggestion, can greatly contribute to the 
deformation of sexuality, through the loss of its humanity. Even if the content is not 
as such objectionable (and, I would say, even more so), the manner in which the 
material is presented may turn it from innocuous to socially harmful. After all, it is 
the element of representation that gives this material its power of suggestion, and it 
_ seems quite conceivable that this power may cause harm despite the apparent 
neutrality of the content. A host of factors could intervene in the manner of 
representation to affect the characterization of the material, among which are the 


medium, the type or the use. 


The medium provides a good example. Indeed the differences 
between the various media are not acknowledged often enough in opinions dealing 
with s. 163 of the Code. This Court, in Hawkshaw v. The Queen, [1986] 1 S.C.R. 668, 


has decided that the definition of obscenity in s. 163(8) of the Code applies throughout 








wits 


the Code, whether the material is a publication or not, but that does not preclude 
s. 163(8) from taking into account the medium of representation. Statements are 
made regarding the law of obscenity where a movie is impugned, for instance, and it 


is often taken for granted that they will apply to all media. 


Nevertheless it seems natural to me that the likelihood of harm, and 
the tolerance of the community, may vary according to the medium of representation, 
even if the content stays the same. Let me take, as an example, an explicit portrayal 
of "plain" sexual intercourse, eiaie two individuals are making love. This falls within 
the third category of Sopinka J. If found in words in a book, it is unlikely to be of 
much concern (if found in a children’s book, though, this may be different). If found 
depicted in a magazine or in a movie, the likelihood of harm increases but remains 
low. If found on a poster, it is already more troublesome. If found on a billboard 
sign, then I would venture that it may well be an undue exploitation of sex, because 


the community does not tolerate it, on the basis of its harmfulness. 


The harmfulness, in the billboard sign example, would come from the 
immediacy of the representation, inasmuch as the sign stands all by itself (as opposed 
to a passage in a book, a film or a magazine). Its message is at once crude and 
inescapable. It distorts human sexuality by taking it out of any context whatsoever and 
projecting it to the public. This example goes to the extreme, of course, but it is 


meant to show that the element of representation may create a likelihood of harm 
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that may lead to the application of s. 163 of the Code, even if the content of the 


representation as such is not objectionable. 


As I mentioned, the medium of representation is but one variable 
pertaining to representation that may trigger the application of s. 163 to third-category 
materials. The overall type or use of the representation, be it education, art, 
advertising, sexual arousal or other, may also be relevant, among other factors. These 
factors tie in to the "internal necessities” test to some extent. This test, if it is to find 
a place within the fniericetive framework of Sopinka J., must intervene at the 
representational level, to change the characterization that would ensue from a mere 


look at the content of the materials. 


For these reasons, therefore, I would hold that materials falling within 
Sopinka J.’s third category (explicit sex with neither violence nor degradation or 
dehumanization), while generally less likely to cause harm than those of the first two 
categories, may nevertheless come within the definition of obscene at s. 163(8) of the 
Code, if their content (child pornography) or their representational element (the 


manner of representation) is found conducive of harm. 
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Tolerance and harm 


The assessment of the risk of harm here depends on the tolerance of 
the community, as is the case with the second category of materials. This brings me 
to outline a certain shift in the meaning of "tolerance". In Towne Cinema, supra, 


Dickson C.J. formulated the community standard test as follows at p. 508: 


jit is a standard of tolerance, not taste, that is relevant. What 
matters is not what Canadians think is right for themselves to see. 
What matters is what Canadians would not abide other Canadians 
seeing because it would be beyond the contemporary Canadian 
standard of tolerance to allow them to see it. [Emphasis in original.] 


It is unclear from this excerpt what the basis of tolerance is. It seems that tolerance 
is for taste the conceptual equivalent of the reasonable person to the actual plaintiff: 
an abstraction, an average perhaps. Tolerance would be some form of enlightened, 


altruistic taste, which would factor in and sum up the tastes of the whole population. 


In the mind of Dickson CJ., there exists no necessary relationship 


between tolerance and harm, as he mentions at p. 505: 


However, as I have noted above, there is no necessary 
coincidence between the undueness of publications which degrade 
people by linking violence, cruelty or other forms of dehumanizing 
treatment with sex, and the community standard of tolerance. Even 
if certain sex related materials were found to be within the standard 
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of tolerance of the community, it would still be necessary to ensure 
that they were not "undue" in some other sense, for example in the 
sense that they portray persons in a degrading manner as objects of 
violence, cruelty, or other forms of dehumanizing treatment. 
[Emphasis in original.] 


Sopinka J. uses the community standard of tolerance to gauge the risk 
of harm. In this context, tolerance must be related to the harm. It must mean not 
only tolerance of the materials, but also tolerance of the harm which they may bring 
about. It is a more complicated and more reflective form of tolerance than what was 
considered by Dickson C.J. in Towne Cinema, supra. Such a development is fully in 
accordance with the emphasis put by this Court on harm as the central element in the 


interpretation of s. 163(8). 


In the context of the third category, the harm sought to be avoided 
is the same as in the first two categories, that is attitudinal changes. While this type 
of harm was clear in the case of the first category and was probable in the case of the 
second, it is perhaps more remote here, and will likely occur only in a limited number 
of cases. The main difference between the second and third categories lies in the 
presumed likelihood of harm: while degrading or dehumanizing materials are likely 
to cause harm regardless of whether the community may be ready to tolerate such 
harm, materials which show no violence, no degradation or dehumanization are less 
likely to cause harm, and the evidence with respect to the lack of tolerance of the 


community will be central. Still the risk of harm flowing from the content or the 
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representational element of third-category materials is not always so slight as my 
colleague Sopinka J. pictures it. If the community cannot tolerate this risk of harm, 
then in my opinion these materials, even though they may offer a non-violent, non- 
degrading, non-dehumanizing content, will constitute undue exploitation of sex and 


will fall under the definition of obscenity at s. 163(8) of the Code. 


7 tutional validity of s. 163 of the Cod 


With respect to the constitutional aspects of this case, I am in 
agreement with Sopinka J., and I wish only to complement his reasons on the 


objective of s. 163 of the Code. 


In his reasons, Sopinka J. rules out the possibility that “public 
morality" can be a legitimate objective for s. 163 of the Code and, while admitting that 
Parliament may legislate to protect "fundamental conceptions of morality", he goes on 


to conclude that the true objective of s. 163 is the avoidance of harm to society. 


In my opinion, the distinction between the two orders of morality 
advanced by my colleague is correct, and the avoidance of harm to society is but one 


instance of a fundamental conception of morality. 
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First of all, I cannot conceive that the State could not legitimately act 
on the basis of morality. Since its earliest Charter pronouncements, this Court has 
acknowledged this possibility. In R v. Big M Drug Mart Lid., [1985] 1 S.C.R. 295, 


Dickson J. (as he then was) wrote for the Court at p. 337: 


Freedom means that, subject to such limitations as are necessary to 
protect public safety, order, health, or morals or the fundamental 
rights and freedoms of others, no one 1s to be forced to act in a way 
contrary to his beliefs or his conscience. 


Morality is also listed as one of the grounds for which freedom of expression can be 


restricted in the European Convention on Human Rights at article 10: 


1. Everyone has the right to freedom of expression... 


2. The exercise of these freedoms, since it carries with it duties and 
responsibilities, may be subject to such formalities, conditions, 
restrictions or penalties as are prescribed by law and are necessary 
in a democratic society, in the interests of national security, territorial 
integrity or public safety, for the prevention of disorder or crime, for 
the protection of health or morals, for the protection of the 
reputation or rights of others, for preventing the disclosure of 
information received in confidence, or for maintaining the authority 
and impartiality of the judiciary. 


The European Court of Human Rights has recognized the validity of prohibitions of 
obscene materials in English and Swiss law, respectively, on the basis that they 


concern morals, in the Handyside Case, Judgment of 7 December 1976, Series A 


~ 17. 


No. 24 and in the Case of Miiller and Others, Judgment of 24 May 1988, Series A 


No. 133. 


Indeed the problem is not so much to assess whether morality is a 
valid objective under the Charter as to determine under which conditions it is a 
pressing and substantial objective. Not all moral claims will be sufficient to warrant 
an override of Charter rights. As R. Dworkin wrote in the chapter of Taking Rights 


Seriously (1977) entitled "Liberty and Moralism" at p. 255: 


The claim that a moral consensus exists is not itself based on a 
poll. It is based on an appeal to the legislator’s sense of how his 
community reacts to some disfavored practice. But this same sense 
includes an awareness of the grounds on which that reaction is 
generally supported. If there has been a public debate involving the 
editorial columns, speeches of his colleagues, the testimony of 
interested groups, and his own correspondence, these will sharpen his 
awareness of what arguments and positions are in the field. He must 
sift these arguments and positions, suppose general principles or 
theories vast parts of the population could not be supposed to accept, 
and so on. 


This task :hat Dworkin assigns to Parliament is also entrusted to this Court in Charter 
review. Two dimensions are important here, which allow one to distinguish between 


morality in the general sense and “fundamental conceptions of morality’. 


First of all, the moral claims must be grounded. They must involve 


concrete problems such as life, harm, well-being, to name a few, and not merely 
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differences of opinion or of taste. Parliament cannot restrict Charter rights simply on 
the basis of dislike; this is what is meant by the expression “substantial and pressing” 


concern. 


Secondly, a consensus must exist among the population on these 
claims. They must attract the support of more than a simple majority of people. In 
a pluralistic society like ours, many different conceptions of the good are held by 
various segments of the population. The guarantees of s. 2 of the Charter protect this 
pluralistic diversity. However, if the holders of these different conceptions agree that 
some conduct is not good, then the respect for pluralism that underlies s. 2 of the 
Charter becomes less insurmountable an objection to State action (this argument has 
recently been rejuvenated and reformulated in S. Gardbaum, “Why the Liberal State 
Can Promote Moral Ideals After All" (1991), 104 Harv. L. Rev. 1350). In this sense 
a wide consensus among holders of different conceptions of the good is necessary 
before the State can intervene in the name of morality. This is also comprised in the 


phrase "pressing and substantial". 


The avoidance of harm caused to society through attitudinal changes 
certainly qualifies as a "fundamental conception of morality". After all, one of the 
chief aspirations of morality is the avoidance of harm. It is well grounded, since the 
harm takes the form of violations of the principles of human equality and dignity. 


Obscene materials debase sexuality. They lead to the humiliation of women, and 
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sometimes to violence against them. This is more than just a matter of taste. Without 
entering into the examination of the rational connection, some empirical evidence 
even elucidates the link between these materials and actual violence. Even then, as 
was Said by this Court in /rwin Toy Ltd. v. Quebec (Attorney General), [1989] 1 S.C.R. 
927, in R. v. Keegstra, [1990] 3 S.C.R. 697, and as is reiterated by my colleague in his 
reasons, scientific proof is not required, and reason and common experience will often 


suffice. 


Furthermore, taking into account that people hold different 
conceptions about good taste and the acceptable level of sexual explicitness, most 
would agree that these attitudinal changes are serious and warrant State intervention 
(civil liberty groups who advocated that this Court strike down s. 163 of the Code 
concede that harm can justify State intervention, but they deny that any harm flows 


from obscene materials; that is a different question). 


I agree with Sopinka J. thai s. 163 of the Code aims at preventing 
harm to society and I fully endorse his analysis, and as I tried to demonstrate I would 
not hesitate to affirm that the prevention of harm is a moral objective that is valid 


under s. 1 of the Charter. 


I also agree with Sopinka J.’s analysis of the proportionality between 


the restriction effected by s. 163 of the Code and its objectives. I would add a remark, 
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however, on the first factor listed by Sopinka J. under the minimal impairment branch 
of the proportionality test, that is the exception for materials of the third category. 
Contrary to Sopinka J., I consider that the third category may sometimes attract 
criminal liability. The requirement that the impugned materials exceed the community 
standard of tolerance of harm provides sufficient precision and protection for those 
whose activities are at stake. This is so as, on the one hand, the field of sexual 
exploitation is one of first apprehension, directly related to one of the primary aspects 
of human personality, and well known to all, including particularly those engaged in 
it. On the other hand, the criterion of tolerance of harm by the community as a whole 
is one that, by definition, reflects the general level of tolerance throughout all sectors 
of the community, hence generally of all its members. It is therefore a very 
demanding criterion to meet as it must be by definition generally known or 
apprehended. It is indeed not far removed from the domain of public notoriety and, 
inasmuch as it falls within it, may be the subject of judicial notice not requiring 


specific proof. 


Subject to the foregoing comments, I otherwise concur both with the 


reasons and the disposition of the case of my colleague Sopinka J. 
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}S4 CRIMINAL REPORTS 36 CR. (3d) 


R. v. DOUG RANKINE COMPANY LTD. and 
ACT III VIDEO PRODUCTIONS LTD. 


Ontario County Court, Borins Co. Ct. J. 


Heard — September 12 to 14 and October 17 and 18, 1983. 
Judgment — October 24, 1983. 


Offences — Meaning of ‘‘obscenity’? — Definition — Test being whether 
objective standards of tolerance in contemporary Canadian community as a 
whole exceeded — Films obscene where consisting substantially or partially of 
violence and cruelty in conjunction with sex, particularly where indignities degrade 
and dehumanize, or where degree of sexual explicitness is high. 


The accused companies were charged with the distribution of obscene 
motion pictures recorded on video cassette tapes. Some of the films had been 
approved by the Quebec Censor Board for viewing in theatres by persons 18 
years of age or over, and some had letters from Revenue Canada Customs and 
Excise indicating that they were not of an immoral or indecent character. 


Held — Accused convicted respecting 10 films, acquitted respecting the other 
5. 


The definition of *‘obscenity’’ in s. 159(8) of the Criminal Code is exhaus- 
live. Fora publication to be obscene, there must be an undue exploitation of sex 
or sex and violence. The objective test is whether the accepted standards of 
tolerance in the contemporary Canadian community as a whole have been 
exceeded. If the publication itself is introduced into evidence, expert evidence 
as to obscenity or community standards is not required. The trier of fact may 
determine the content of the community standard. The test is not the level of 
tolerance of the judge or jury, but what the judge or jury believe the national level 
of tolerance to be. Contemporary community standards would tolerate the 
distribution of films which consist substantially of scenes of people engaged in 
sexual intercourse. Contemporary community standards would also tolerate the 
distribution of films which consist of scenes of group sex, lesbianism, fellatio, 
cunnilingus and anal sex. However, films which consist substantially or partially 
of scenes of violence and cruelty in conjunction with sex exceed the level of 
community tolerance, particularly where the indignities degrade and dehuman- 
ize the people upon whom they are performed. Here, ten of the films were 
obscene, as they fell either into the last category or exceeded community 
standards because of the degree of explicitness of the sexual acts. 


Cases considered ; 

Brodie v. R., {1962} S.C.R. 681, 57 C.K. 120, 132: C.C.C. 161, 32 D.L.R. (2d) 
507 — referred to. 

Chaplinsky v. New Hampshire (1942), 315 U.S. 568, 86 L. Ed. (2d) 1031, 62 S. 
Ct. 766 — referred to. 

Miller v. California¥973), 413 U.S. 15, 37 L. Ed. (2d) 419, 93 S. Ct. 2607, 
rehearing denied 414 U.S. 881. 38 L. Ed. (2d) 128, 94 S. Ct. 26 — referred to. 

Ont. Film & Video Appreciation Soc. and Ont. Bd. of Censors, Re (1983), 41 O.R. 
(2d) 583, 34 C.R. (3d) 37, 147 D.L.R. (3d) 58 (Div. Ct.) — referred to. 

Popert v. R. (1981), 19 C.R. (3d) 393, §8 C.C.C. (2d) 505 (Ont. C.A.) — 
considered. 
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R. v. Doug Rankine Co. [Ont.| Borins Co. Ct dt. }SS 


Priape Enry. and Dep. MAR... Re (1980), $2 6.0.6, Odd 44. 2 CLELR. 169 
(Que. $.C.) — considered. 

Rv. Dom. News & Gifts | 1962) Lid. {1964] S.C.R. 261.42 CLR. 209, [1964] 3 
COC. Lcreversing 40 C.R. 109, 42 W.W.R. 65, [1963] - C.C.C. 103 — applied. 

Rv. Great West News Lid., 10 C_RN.S. 42. 72 W.W.R., 354. [1970] 4 CAL. 
307 (Man. C.A.)} — applied. 

Rv. McFall (1978), 26 C.C.C. (2d) II (B.C.C.A) — distinguished. 

R.v. Odeon Morton Theatres Ltd., [1974] 3 W._W.R. 304, 16C.C.C. (2d) 185. 45 
1).L.R. (3d) 224 (Man. C.A.) — applied. 

R. v. Prairie Schooner News Ltd. (1970). 75 W.W.R. S85, 12 Cr. L.Q. 462. | 
C.C.C. (2d) 251.(Man. C.A.) — applied. 

R. v. Sidey (1980), 52 C.C.C. (2d) 257 (Ont. C.A.) — referred to. 

R. v. Sudbury News Service Ltd. (1978). 18 O.R. (2d) 428. 39 C.C.C. (ay 
(C.A.) — applied. 

R. v. Times Square Cinema Ltd..(1971}3O.R. 688, 4C.C.C. (2d) 229(C.A.) — 
applied. | 

R. and Prov. News Co., Re. [1974] 6 W.W.R. 137, 20 C.C.C. (3d) 129, 52 
D.L.R. (3d) 222. appeal to S.C.C. quashed 20 C.C.C. (2d) 388. 53 D.L.R. (3d) 

402. 3 N.R. 492 — referred to. 

Roth v. U.S.; Alberts v. California (1957), 354 U.S. 476, 1 L. Ed. (2d) 1498, 77 
S. Ct. 1304, rehearing denied (sub nom. Alberts v. California) 355 1.5. 852, 2 L. 
Ed. (2d) 60. 78 S. Ct. 8 — referred to. 

~ U.S. v. Various Articles of Obscene Merchandise (1983), 709 F. (2d) 132(U eh ae. 

2nd Circ.) — referred to. 


Statutes considered 

Canadian Charter of Rights and Freedoms. Constitution Act, 1982, Pt. 1, ss. 
1, 2(b). 

‘Criminal Code, R.S.C. 1970, c. C-34. s. 159. | 

Customs Tariff Act, R.S.C. 1970, ¢. C-41. Sched. C, item 99201-1. 


United States Constitution, First Amendment. 


(Note up with R10 Can. Abr. (2d) Criminal Law (Revised), Il. 184, a.] 


Editor’s note: 

Borins Co. Ct. J. delivered oral reasons for sentence on Ist November 1983 
(not yet reported). He imposed fines of $1,500 and $1.000 respectively on each 
convicted company. He expressly took into account a special mitigating factor: 

‘In my view, the special nature of the test. which means that an accused 
cannot know for certain that he is engaged in the performance of aprohibited act 
until after a court has declared the material to be obscene, 1s also a mitigating 
factor. The weight to be given to this factor will depend upon the degree of 


precaution or judgment exercised by the accused betore distributing the materials. 
TRIAL of charge of distributing obscene publications. 
P. DeJulio, for the Crown. 
E.L. Greenspan, Q.C., and M. Rosenberg, for accused. 
(York) 
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24th October 1983. Borins Co. Ct. J.:— In this case Doug 
Rankine Company Ltd. and Act III Video Productions Ltd. are 
charged jointly with the distribution of obscene publications, 
namely, the 18 motion pictures recorded on video cassette tapes 
listed in Sched. A to the indictment. Act III Video Productions 
Ltd. is also charged with the distribution of additional obscene 
publications, which consist of the seven motion pictures recorded 
on video cassette tapes and listed in Sched. B to the indictment. 
Both offences are alleged to have taken place from December 
1982 to April 1983. The only issue to be decided is whether the 
prosecution has proved that the motion pictures, or some of them. 
are obscene pursuant to the provisions of s. 159(8) of the Criminal. 
Code, R.S.C. 1970, c. C-34, 


The relevant facts are not in dispute and have been agreed to 
by counsel for the parties. Both defendants Carry on business in 
Toronto and are distributors of video cassette tapes. Act Ill 
Video Productions Ltd. is also responsible for the physical repro- 
duction of the cassette tapes. A number of the tapes listed in 
Sched. B were delivered by Act IIl to a company known as 
‘Montevideo Entertainment’’ in Montreal, which is the main 
distributor of the tapes in question in Quebec and elsewhere in 
Canada other than in Ontario. A quantity of the tapes listed in 
Sched. A were taken from the warehouse of Act III to the prem- 
ises Of Doug Rankine, from which that defendant shipped a num- 
ber of the tapes to four other distributors. During the time period 
alleged in the indictment Doug Rankine shipped a total of 2,840 
video cassette tapes, being various quantities of the titles listed in 
Sched. A, to the four distributors, who in turn distributed them to 
many retail stores in Ontario for rental to the ultimate consumer. 
Each tape is packaged in a container which displays a sexually 
provocative photograph and a description of the motion picture. 
The tapes are displayed in the retail stores and rent for an average 
of $4 per tape per day. The tapes are available for distribution to 
any person who Is able to pay the appropriate rental cost. 


As evidence of current community standards the defendants 
tendered as exhibits a number of motion pictures approved by the 
Ontario Censor Board in the period from 1971 to 1983. These 
movies are: **] the Jiry’’, ‘Tattoo’, ‘A Clockwork Orange’’, 
“Lipstick’’, ‘The Story of O’’ and ‘‘Videodrome”’. All of these 
films were displayed commercially throughout Canada. The Ontario 
Censor Board restricted admittance to all of the films to persons 
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IX years of age or over. Of the films listed in Scheds. A and B. the 

following were approved by the Quebec Censor Board for view- 

ing in movie theatres by persons 18 years of age or over: “Games 

Women Play’, ‘*Skintight"’, “Aventures Amoureuses de Mon- 

sieur O''. 8 to 4°", Tara’, ‘‘Scrabble D’Amour’’, “’Please Mr. 

Postman’, and *‘Memphis Cathouse Blues”’. In some instances 

the approval of the censor boards of both provinces were subject 

to certain modifications of the films. Also, evidence in the form of 
letters from Revenue Canada Customs and Excise indicates that 

13 of the video cassettes in issue had been viewed and admitted 

into Canada as not coming within the provisions of tariff item 

9920)1-1 of the Customs Tariff Act, R.S.C. 1970, c. C-41, Sched. 
C, which prohibits the importation into Canada of goods *‘of an 

immoral or indecent character’’. As well, two of the films, ** Erotic 

Women in Leve”’ and ‘*3,4, Sand More’’ are montages which are 

comprised of scenes taken from films approved by Customs for 
entry into Canada. Thus, 15 of the films are foreign in origin and 

received Customs approval. The remaining films were all pur- 

chased in Canada. Douglas Rankine. who is the sole shareholder 
and employee of Doug Rankine Company Ltd., personally screened 

all films his company distributed in Ontario and required that 

some films be edited before their release. On some occasions Mr. 

Rankine refused to distribute films which he considered to exceed 

the level of contemporary community tolerance. 


Three witnesses were called by the Crown. No witnesses 
testified for the defence. As a result of an out-of-court interview 
given to the media by the witness Nancy Pollock prior to the 
completion of her evidence, counsel proposed that her evidence 
be disregarded. This leaves for consideration the evidence of 
Josephine Walker and June Rowlands. Mr. Greenspan has sub- 
mitted that their evidence should be disregarded because they 
used the court as a political forum to present what he character- 
ized as the ‘‘fashionable notion of militant feminism’’. He argued 
that the case must not be decided pursuant to the dictates of a 
particular segment of society which advocates a particular view- 
point. I agree with this submission, but I do not agree that | should 
ignore the evidence of Mrs. Walker and Mrs. Rowlands. What 
they said is as much evidence of ‘‘what is happening around 
[me]’’, to again use Mr. Greenspan’s expression, as are the motion 
pictures filed by the defence and the evidence of the approval of 
certain motion pictures by the provincial censor boards and by 
Revenue Canada. The evidence of Mrs. Walker and Mrs. Row- 
lands may or may not be worthy of substantial weight; but this 1s 
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Not to say that i should be rejected, 


Mrs. Walker has been a teacher for 23 years in the public 
school system in Scarborough, which is part of Metropolitan 
Toronto. She is a member of the Federation of Women Teachers 
of Ontario, which has 31,000 members. and is one of 580 delegates 
lo the federation’s annual meeting. She was the sponsor of a 
resolution adopted by the delegates this summer on behalf of the 
federation opposing ‘‘materials depicting women or children in 
degrading or sadistic sexual roles’’. She said she could not speak 
on behalf of the federation or the 580 delegates. However, Mrs. 
Walker said that as a result of discussions with other teachers and 
with parents and others she believed that she could express 
contemporary community standards of tolerance. She saw five of 
the motion pictures before the court: **Skintight’’, ‘‘Tale of Tif- 
fany Lust’’, ‘‘Anna Obsessed’’, ‘‘Undulations’’, and ‘‘Scrabble 
D’Amour’’. It was Mrs. Walker’s opinion that the contemporary 
Canadian community would not tolerate the distribution of these 
motion pictures in the form of video cassette tapes. In great detail 
she described a number of scenes in the films which resulted in 
her conclusion that the community would not tolerate their distri- 
bution. However, when cross-examined Mrs. Walker explained 
that she was unable to reflect Canadian standards, as she has 
never been out of Ontario. As she put it, ‘everything I know has 
been confined to the borders of Ontario’. Mrs. Walker conceded 
that perhaps 70 per cent of the population of Ontario is indifferent 
to the distribution of the tapes and that she did not represent the 
views of the remaining 30 per cent. She admitted that her views on 
pornography were influenced by the National Film Board film 
‘‘Not A Love Story’’. She stated that she has seen very few films 
in movie houses. She perceived the Ontario Censor Board to 
reflect the standards of the contemporary Canadian community. 
In my opinion, Mrs. Walker’s testimony cannot be regarded as 
representing the opinion of the contemporary Canadian commu- 
nity, nor can it be regarded as an opinion of the level of tolerance 
common to the contemporary Canadian community. At the very 
most, her evidence is reflective of the views of a very small 
segment of society, and one which holds very strong views sup- 
porting the suppression of films similar to the five which she saw. 
In short, Mrs. Walker represents a particular point of view and 
her evidence must not be given great weight. | 


On the other hand, while Mrs. Rowlands also advocates a 
particular opinion, I believe that she has reached her opinion on 
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the basis of a greater sampling of public views than did Mrs. 
Walker. Of course, Mrs. Rowlands did not conduct any surveys. 
However, as an elected alderman in the city of Toronto and a 
member of various committees, organizations and boards in Met- 
ropolitan Toronto, she has had the opportunity to meet and speak 
to many people and Is ina very good position to offer her opinion 
with respect to community standards in Metropolitan Toronto. 
Indeed. Mrs. Rowlands made it very clear that she could speak 
only of the level of tolerance within Metropolitan Toronto. Mrs. 
Rowlands saw parts of three films which are before the court: 
‘‘Undulations’:, “Skintight’’. and “"A Coming of Angels”. It was 
her opinion that elements of sex. violence and brutality in **Skin- 
tight’’ and ‘‘A Coming of Angels’* would result in these films not 
being tolerated by the contemporary community in Metropolitan 
Toronto. However, she was of the opinion that ‘‘Undulations ’. 
which she said consisted mainly of ‘sexual acrobatics’’, would be 
tolerated. Mrs. Rowlands testified that in her opinion the con- 
temporary community. of Metropolitan Toronto would tolerate 
the following elements in a video cassette tape: explicit scenes of 
oral sex, masturbation, sexual intercourse and group sex involv- 
ing three or more people, voyeurism and offensive language. 
However, she was of the opinion that the following elements 
would exceed the level of community tolerance in Metropolitan 
Toronto: scenes of men ejaculating on women’s faces, penetra- 
tion of the vagina by foreign objects such as corn cobs, explicit 
scenes of buggery, a woman urinating into a pot, a man inserting a 
candle into his anus, sexual intercourse with women portrayed as 
young girls, and scenes of sexual intercourse coupled with v10- 
lence and cruelty. It was the opinion of Mrs. Rowlands that most 
women would not tolerate the distribution of motion pictures 
depicting sex and violence. She said that the great lie of such films 
is that they depict women as enjoying sex and violence. She 
stated that there are many men who share the same opinion of 


such films. 


In preparing my reasons for judgment I have had the advan- 
tage of reading a transcript of the evidence. I am bound to say that 
| was very impressed with the testimony of Mrs. Rowlands when 
she testified and I was more impressed with it after reading the 
transcript. I reject the characterization placed on it by Mr. 
Greenspan. He called it the “fashionable notion of militant femi- 
nism’’. In my view Mrs. Rowlands answered the questions both 
thoughtfully and fairly and did not use the occasion of testifying to 
turn the courtroom into a political forum. | must confess that most . 
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of her answers did not surprise me — although some of them did. | 
can think of very few women in this country who would tolerate 
the distribution of motion pictures portraying indignities to other 
human beings, particularly women. inthe name of entertainment. 
A woman does not have to be a ‘militant feminist’’ to be intoler- 
ant of what is portrayed in many of the films before the court. Nor 
does a women have to be a “militant feminist’’, or any other type 
of feminist, to believe that the distribution of such films would be 
unacceptable on the basis of current community standards. She 
need only be a person who respects the dignity of life and rejects 
those who seek to degrade it. True it is that Mrs. Rowlands does 
not purport to express an opinion of the level of tolerance of the 
entire contemporary Canadian community. However, careful atten- 
tion should be paid to her testimony. There are well over 1.000.000 
women in Metropolitan Toronto. She has testified to what she 
believes to be the level of tolerance of a majority of them. 


Turning to the law, both counsel reviewed the modern his- 
tory of the law of obscenity in Canada and the United States. The 
Starting point is s. 159(8) of the Criminal Code, which reads as 
follows: 


(8) For the purposes of this Act, any publication a dominant 
characteristic of which is the undue exploitation of sex, or of sex 
and any one or more of the following subjects, namely, crime, 
horror, cruelty, and violence, shall be deemed to be obscene.” 


It is conceded by the defence that the dominant characteristic of 
all of the motion pictures is the exploitation of sex and, in some of 
the motion pictures, the exploitation of both sex and violence. 
The prosecution and the defence part company on the central 
Issudof whether the exploitation of sex and of sex and violence is 
““undue"’. The entire case, therefore, comes down to the test 
which must be applied — and the application of the test — to 
determine whether the Crown has satisfied the burden which 
rests on it to prove beyond a reasonable doubt that the exploita- 
tion of sex and sex and violence is ‘‘undue”’ as that term has been 
defined by the courts. 


It is unnecessary to review in great detail the development of 
the law of obscenity in Canada. The law has been Stated authorita- 
tively by the Supreme Court of Canada and, subject to what I will 
say about the role of the Canadian Charter of Rights and Free- 
doms, Constitution Act, 1982, Pt. I, in the application of the law, 
it does not rest upon this court to take a new approach to the law 
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of obscenity. 

The significant judgments of the Supreme Court of Canada 
are Brodie v. R.. [1962] S.C.R. 681,37 C.R. 120, 132C.C.C. 161, 32 
1).L.R. (2d) 507. and R. v. Dom. News & Gifts (1962) Lid., [1964] 
S.C.R. 251.42 C.R. 209, [1964] 3.C.C.C. |. reversing 40 C.R. 109, 
4? W.W.R. 65, [1963] 2C.C.C. 103, in which the Supreme Court 
adopted the reasons given by Freedman J.A. in the Manitoba 
Court of Appeal at p. 115 (C.C.C.). These cases and others were 
reviewed by the Ontario Court of Appeal in R. v. Sudbury News 
Service Ltd. (1978). 18 O.R. (2d) 428. 39 C.C.C. (2d) 1, where the 
test to be applied in determining whether or not the prosecution. 
has proved that a publication is obscene is discussed by Howland 
C.J.O. at p. 6: 


‘Let me turn now to the question of obscenity. At least as far 
as publications are concerned, it has now been determined by the 
Supreme Court of Canada in Dechow v. R., [1978] 1 S.C.R. 951, 40 
C.R.N.S. 129, 35 C.C.C. (2d) 22, 76 D.L.R. (3d) 1. that the defi- 
nition of obscenity in s. 159(8) is exhaustive. Under s. 159(8) of 
the Code, for a publication to be deemed to be obscene it is not 
sufficient that a dominant characteristic of it has been the exploita- 
tion of sex. There must have been an ‘undue’ exploitation of sex. 
In détermining what is undue exploitation within s. 159(8), the test 
to be applied is whether the accepted standards of tolerance in the 
contemporary Canadian community have been exceeded.”’ 


At p. 7 Howland C.J.O. continues: 


“It is the standards of the community as a whole which must 
be considered and not the standards of a small segment of that 
community such as the university community where a film was 
shown (R. v. Goldberg, [1971] 3 O.R. 323, 4C.C.C. (2d) 187) ora 
city where a picture was exposed: R. v. Kiverago (1973), 11C.C.C. 
(2d) 463 (Ont. C.A.). The standard to be applied is a national one, 
R. v. Cameron, [1966] 2 O.R. 777, 49 C.R. 49, [1966] 4 C.C.C. 273, 
58 D.L.R. (2d) 486 (C.A.); R. v. Duthie Books Ltd., 50 C.R. 55, 57 
W.W.R. 204, [1967] 1 C.C.C.'254, 58 D.L.R. (2d) 274 (B.C.C.A.); 
R. y. Ariadne Dev. Ltd. (1974), 19C.C.C. (2d) 49 at 59, 8 N.S.R. (2d) 
560 (C.A.).”” 


Although s. 159(8) speaks of a ‘‘publication’’, and although 
‘“‘publication’’ is not defined in the Criminal] Code, it would seem 
that the courts have interpreted the word as including video 
cassette tapes and motion pictures: see, e.g., R. v. Times Square 
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Cinema Lid., {1971} 3 OLR. 688, 4 C.C.C. (2d) 229 (CLA): Rov. 
Odeon Morton Theatres Ltd., |1974] 3 W.W.R. 304. 16 C.C.C. (2d) 
185. 45 D.L.R. (3d) 224 (Man. C.A.). It would seem. therefore. 
that “publication” as used in s. 159(8) is not confined to anything 
produced by the medium of print, such as a book or magazine. 


In discussing how the judge or jury should approach the 
question of community standards, Howland C.J.O. states at pp. 
7-8: 


"The trier of fact, Judge or jury as the case may be, will no doubt 
rely on the best evidence available and will draw on a lifetime | 
experience in the Canadian community. The task is to determine 
in an objective way what is tolerable in accordance with the 
contemporary standards of the Canadian community and not 
merely to project one’s own personal ideas of what is tolerable. 
Expert evidence has to be considered in determining the weight to 
be given to it, but it can be rejected in its entirety if the conclusion 
is reached that no finding can be based on it. Expert evidence may 
be of considerable assistance, particularly in areas where the 
Judge or jury making the determination has no expertise, such as 
the understanding and appreciation of art.”’ 


However, these comments appear to have been qualified some- 
what by subsequent decisions. For example, in Popertv.R. (1981), 
I9C.R. (3d) 393, 58 C.C.C. (2d) 505 at 508 (Ont. C.A.). Zuber J.A. 


States: 


‘In my view, the learned trial Judge was in error. The refer- 
ence to a community standard imports an objective test into the 
ascertainment of indecency and immorality and while evidence 
with respect to community standards is admissible and some- 
times helpful, it is not a fact which the Crown is obliged to prove 
as a part ofits case: see R. v. Prairie Schooner News Ltd. (1970), 75 
W.W.R. 585. 12 Cr. L.Q. 462, 1 C.C.C. (2d) 251 (Man. C.A.);:R. v. 
Great West News Ltd., 10 C.R.N.S. 42, 72 W.W.R. 354, [1970] 4 
C.C.C. 307 (Man. C.A.).”’ 


See also R..1. Sidey (1980), 52 C.C.C. (2d) 257 (Ont. C.A.). and Re 
R. and Prov. News Co., [1974] 6 W.W.R. 137. 20C.C.C. (2d) 129 at 
137,52 D.L.R. (3d) 222, appeal to S.C.C. quashed 20 C.C.C., (2d) 
385, 53 D.L.R. (3d) 402, 3 N.R. 492. | 


A very helpful discussion of the factors to be taken into 
account In ascertaining community standards is found in the 
reasons for judgment of Freedman J.A. in the Dom. News case, 
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supra, at pp. [16-17 (C.0.C.), where he discusses the application 
of the test to two Magazines: 

“Can it fairly be said that this was a dominant characteristic 
of either Dude or Escapade? | have examined them both with 
care. That they do not qualify as reading matter which | would 
personally select for myself even in an idle hour is undoubtedly 
the case. But that does not make them obscene. In this area of the 
law one must be especially vigilant against erecting personal 
tastes or prejudices into legal principles. Many persons quite 
evidently desire to read these magazines, even though I do not. | 
recognize, of course, that the mere numerical support which a 
publication is able to attract is not determinative of the issue 
whether it is obscene or not. Let a publication be sufficiently 
pornographic and it will be bound to appeal. in the hundreds or 
thousands, to the prurient, the lascivious, the ignorant, the sim- 
ple. or even the merely curious. Admitting, therefore, that a large 
readership is not the test, I must yet add that it is not always an 
entirely irrelevant factor. For it may have to be taken into account 
when one seeks to ascertain or identify the standards of the 
community in these matters. Those standards are not set by those 
of lowest taste or interest. Nor are they set exclusively by those of 
rigid, austere, conservative, or puritan taste and habit of mind. 
Something approaching a general average of community thinking 
and feeling has to be discovered. Obviously this. is no easy task, 
for we are seeking a quantity that is elusive. Yet the effort must be 
made if we are to have a fair objective standard in relation to 
which a publication can be tested as to whether it is obscene or 
not. The alternative would mean a subjective approach, with the 
result dependent upon and varying with the personal tastes and 
predilections of the particular Judge who happens to be trying the 
case. 


‘‘Community standards must be contemporary. Times change 
and ideas change with them. Compared to the Victorian era this 1s 
a liberal age in which we. live. One manifestation of it is the 
relative freedom with which the whole question of sex is dis- 
cussed. In books, magazines, movies, television, and sometimes 
even in parlour conversation, various aspects of sex are made the 
subject of comment, with a candour that in an earlier day would 
have been regarded as indecent and intolerable. We cannot and 
should not ignore these present-day attitudes when we face the 
question whether Dude and Escapade are obscene according to 
our criminal law. 


: 


164 CRIMINAL REPORTS 46 CLR. (3d) 


“Community standards must also be local. In other words, 
they must be Canadian. In applying the definition in the Criminal 
Code [1953-54 (Can.), c. St] we must determine what is obscene 
by Canadian standards. regardless of attitudes which may prevail 
elsewhere, be they more liberal or less so.” 


Of the role of the judge, Dickson J.A.. in delivering the 
majority judgment of the Manitoba Court of Appeal in R. \. Great 
West News Lid., supra, had this to say at pp. 314-15: 


‘The authorities would seem to ascribe to the Judge a much 
more important role in the assessment of contemporary commu- 
nity standards than counsel for the appellants would accord him. |. 
do not find in Brodie [supra], or elsewhere in the Commonwealth, 
any majority opinion that expert evidence of community stand- 
ards is an essential ingredient toa finding of guilt. If any inference 
can be drawn from Brodie it is that the Judge must, in the final 
analysis, endeavour to apply what he. in the light of his experience, 
regards as contemporary standards of the Canadian community. 
In so doing he must be at pains to avoid having his decision simply 
reflect or project his own notions of what is tolerable.” 


In the Sudbury News case, supra, Howland C.J.O. discussed 
another relevant issue — the extent to which the manner and 
circumstances of distribution are relevant in determining if a 
publication is obscene. A number of cases were reviewed in 
which these factors were considered to be of importance in regard 
to the particular material under consideration. The following 
passages found at pp. 8 and 11 of the reasons for judgment of 
Howland C.J.O. are very helpful. At p. 8: | 


‘The next question which arises is the extent to which the 
mannenand circumstances of distribution are relevant in determin- 
ing whether or not a publication is obscene. There are some 
publications which are so blatantly indecent that they would not 
be tolerable by the Canadian community under any circumstances. 
Some pictures are offensive to the majority of people to the point 
that the Canadian community. would not tolerate them on a bill- 
board, or on the cover of a magazine, or on a television screen 
Where persons of all ages and sensibilities would be exposed to 
them, but would be~prepared to tolerate them being viewed by 
persons who wished to view them. Some pictures would not be 
acceptable by Canadian community standards in a children’s 
bedtime storybook or primer but would be in a magazine for 


R. v. Doug Rankine Co. {Ont.| Borns Co. Ct. J, IOS 


general distribution. The Canadian community might be prepared 
to tolerate the exhibition of a motion picture to an adult dudience, 
but would consider the exhibition of the same motion picture toa 
general audience, which included children, to be an undue explor- 
tation of sex. Similarly, the general distribution of certain maga- 
zines to a neighbourhood store accessible to all ages would not be 
tolerable, whereas the distribution of such Magazines to ‘adult’ 
_ bookstores to which children under a certain age were not admit- 
ted might not be objectionable. The packaging and pricing of a 
publication may also be relevant in considering whether Canadian 
community standards have been exceeded. The distribution of 
magazines in plastic covers marked ‘adult’ in some respects might 
act as an attraction rather than a deterrent unless the price was 
high enough to place it beyond the reach of most children.”’ 


And at p. 11: 


‘Turning to the specific issue in this appeal. the question 
which the learned trial Judge should have determined inan objec- 
tive way, after considering the relevant evidence. was whether 
the contemporary Canadian community would have tolerated the 
distribution of the magazines in question to stores which made 
them available to the general public. It is the standard which the 
Canadian community is prepared to tolerate for publications which 
are given general distribution that has to be determined. This 
standard is not one based solely on the fact that publications will 
be available to children nor on the fact that they will be available 
to persons of advanced years who have led a sheltered life, or, on 
the other hand, to persons who are broad-minded and permissive. 
It is the standard of tolerance based on the fact that the publica- 
tions will be available to the general public which includes all of 
those groups. It is not proper to speak of the Canadian community 
Standard in isolation. It must be considered in relation to the 
manner and circumstances of distribution. However, I do not 
think that the manner and circumstances of public display were 
relevant as that is a matter entirely for the proprietors of the 
confectionery stores.”’ 


The latter paragraph has particular relevance to this case. 


Of assistance in assessing the motion pictures in this case is 
the following passage from the judgment of Freedman C.J.M., 
writing on behalf of the majority of the Manitoba Court of Appeal 
in R. v. Odeon Morton Theatres Lid.. Surpa. at p. 194: 
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“To determine whether a dominant characteristic of this film 
Is the undue exploitation of sex we must have regard to many 
things — the author's artistic purpose, the manner in which he has 
portrayed and developed the story, his depiction and interplay of 
character, his creation of visual effects through skilful camera 
techniques, as well as other matters that might be mentioned. It is 
in relation to all of these that the sexual episodes must be consid- 
ered. And the question here posed for us is this: Do the sexual 
episodes play a legitimate role in ‘Last Tango’ when ‘measured by 
the internal necessities of the [film] itself ?: vide the Brodie case. 
supra, at p. 181.C.C.C. p. 528 D.L.R. Ordo they merely represent 
dirt for dirt's sake? I find assistance in supplying the answer here. 
by contrasting the present film with films that have been referred 
to in the evidence as ‘skin-flicks’. 


“The basic characteristic of ‘skin-flicks’ js that thev are 
either wholly destitute of plot or, if they do have anything resem- 
bling a story line, it is one that is transparently thin, a palpably 
meagre framework on which to hang one erotic episode after 
another. In describing such films Father Pungente, Chairman of 
the Manitoba Film Classification Board, stated that they invaria- 
bly show, among other depictions of sex, a scene of Lesbianism 
as well as the inevitable wild orgy. Anyone familiar with ‘skin- 
flicks’ ~ either through stag movies or through certain types of 
commercial theatres — will be aware of something else too, 
namely that the sexual scenes often go beyond mere simulation. | 
share the view of the many qualified observers who testified for 
the defence that sex in ‘Last Tango’ rests on an altogether differ- 
ent footing and that its role there js Justified by the internal 
necessities of the film.”’ 


Figally, the authorities contain two statements of judicial 
thinking'which, although written several years ago, are deserving 
of particular attention in light of s. 2(b) of the Charter of Rights 
and Freedoms, to which I will refer subsequently. The first state- 
ment is that of Freedman J.A. in the Dom. News case, supra, at p. 
117 (C.C.C.): 


“I think I should add my view that in cases close to the 
border line, tolerance is to be preferred to proscription. To strike 
at a publication which is not clearly obscene may have repercus- 
sions and implications beyond what is immediately visible. To 
suppress the bad is one thing: to Suppress the not so bad, or even 
the possibly good is quite another. Unless it is confined to clear 
cases, Suppression may tend to inhibit those creative impulses 
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and endeavours Which ought to be encouraged ina free society. 


The second is that of Dickson J.A. in KR. v. Prairie Schooner News 
Lid., Supra, at p. 269, quoted with approval by Zuber J.A. in the 
Popert case, supra, at p. S10: 

“In the Great West News case [supra]. we referred to contempo- 
rary standards of tolerance. } have no doubt, as Dr. Rich testified. 
and as the Judge agreed, a distinction can be made between 
private taste and standard of tolerance. It can hardly be ques- 
tioned that many people would find personally offensive, material 
which they would permit others to read. Parliament. through Its 
legislation on obscenity. could hardly have wished to proscribe as 
criminal that which was acceptable or tolerable according to 
current standards of the Canadian community.’ 


Mr. Rosenberg has submitted that the test developed by such 
cases as Brodie v. R., supra, and R. v. Dom. News & Gifts (1962) 
Ltd.. supra, should be re-examined and modified in the light of s. 
3(b) of the Canadian Charter of Rights and Freedoms. Section 2(>} 
states: 

‘7 Everyone has the following fundamental freedoms:... 


_’ ‘(b) freedom of thought. belief. opinion and expression, 
including freedom of the press and other media of communication . 


Itis submitted that the establishment ofa constitutional guarantee 
of a fundamental freedom of expression provides the justification 
for the creation of a new test for the determination of what ts 
‘‘undue exploitation” within s. 159(8) of the Criminal.Code. Mr. 
Rosenberg argues that in assessing the standard of tolerance in 
the contemporary Canadian community the court must now include 
the ‘‘heightened respect for freedom of expression’’ guaranteed 
by the Constitution. With this | agree. although one must not lose 
sight of the limits upon freedom of expression which may be 
demonstrated pursuant to s. | of the Charter: compare Re Ont. 
Film & Video Appreciation Soc. and Ont. Bd. of Censors (1983). 41 
O.R. (2d) 583. 34 C.R. (3d) 73. 147 D.L.R. (3d) 58 (Div. Ct.). 
However, | do not agree with Mr. Rosenberg’s submission that s. 
2(b) has opened the way to the establishment by this court of a 
new test for the measurement of *‘undue exploitation’. The test 
advocated by Mr. Rosenberg would require the adoption of the 
test developed by the Supreme Court of the United States in 
Miller v. California (1973), 413 U.S. 15.37 L. Ed. (2d) 419, 93S. Ct. 
2607. rehearing denied 414 U.S. 881. 38 L. Ed. (2d) 128,948. Ct. 


a. 
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26. and explained in such cases as U.S. v. Various Articles of 
Obscene Merchandise (1983), 709 F. (2d) 132 (U.S.C.A.. 2nd Cire.). 


I wish to make it clear that no constitutional issues have been 
raised in this case. The defendants do not seek a declaration that 
s. 159 of the Criminal Code is unconstitutional on the ground that 
il represents an invasion of the freedom of expression guaranteed 
by s. 2(b) of the Charter. Nor has the prosecution asked the court 
to decide the question of whether obscene materials such as video 
cassette films intended for home use should be excluded from the 
protection of s. 2(b) in the way that the Supreme Court of the 
United States has excluded obscenity as a category from the 
protection of the First Amendment: see, e.g., Chaplinsky v. New 
Hampshire (1942), 315 U.S. 568, 86 L. Ed. 1031, 62 S. Ct. 766: Roth 
v. U.S.; Alberts v. California (1957), 354 U.S. 476, 1 L. Ed. (2d) 
1498, 77S. Ct. 1304, rehearing denied (sub nom. Alberts v. Califor- 
nia) 355 U.S. 852,2 L. Ed. (2d) 60, 78 S. Ct. 8. For the purposes of 
this case counsel are content that the issues be litigated on the 
assumption that obscenity is properly excluded from the protec- 
tion of s. 2(b) pursuant to the limits set by s. 1: Re Ont. Film & Video 
Appreciation Soc. and Ont. Bd. of Censors, supra. I trust that it is 
obvious that in proceeding in this manner I am not to be taken as 
expressing an opinion on whether or not obscenity should receive 
the absolute protection of s. 2(b) free from such limits as may be 
demonstrated under s. 1. I have not, of course, directed my 
attention to such questions as whether the governmental interest 
served by the regulation of obscenity can be reasonable and 
justifiable in a free and democratic society only if the harm result- 
ing from the failure to regulate overrides the harm caused by the 
regulation of freedom of expression. Nor is the court required to 
decidé whether the values served by free expression should be 
subordinate to the values served by censorship. 


I come now to the 25 motion pictures which are the subject of 
this case and the determination of whether any of them unduly 
exploit sex or sex and violence. I have viewed 24 of the motion 
pictures. The film ‘‘Anna Obsessed” is the subject of both counts 
in the indictment. It required|30 hours to view these films. Of the 
films introduced-by the defence I watched ‘‘Lipstick”’, ‘‘Video- 
drome” and *‘Not A’Love Story’’. I did not look at the other films 
tendered by the defendants, as I had seen them on previous 
occasions. | do not intend to even attempt to describe each of the 
films which I watched. I do not feel that a description of every 
scene in each film would be helpful to any person who may read 
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these reasons for judgment. There ts no way in which | can 
adequately describe what | have seen, other than in a general 
way. For example. | do not find it possible to describe the degree 
of explicitness of the scenes of sexual activity and the scenes of 
violence and the scenes of both sex and violence exhibited in 
some of the films. In this regard. I find helpful the following words 
of Freedman J.A. in R. v. Prairie Schooner News Lid., supra, at p. 
256: 


‘I think it fair to say that community tolerance of the printed 
word is greater than that of pictorial representations . . . indeed it 
is easy to see why this should be so. A book requires some 
understanding and the exercise of imagination: a photograph at 
once tells its story to all, even to the illiterate. A book demands an 
expenditure of time and effort; a picture conveys its message 
swiftly and easily. A description in a book of an erotic scene, no 
matter how luridly written, still remains only a description; the 
same scene presented in the form of a vivid photograph instantly 
rivets the attention, whether its effect is to shock, stimulate or 
amuse. The familiar saying that one picture is worth a thousand 
words applies with special force in the field of obscenity.”’ 


Therefore, I will in a general way describe the 25 motion 
pictures. I preface my description by saying that the experience of 
having to watch all of the films was undoubtedly one of the less 
pleasant experiences of my judicial career. It brought new mean- 
ing to the phrase ‘‘cruel and unusual punishment’’. With the 
exception of ‘‘Erotic Women in Love’ and ‘*3, 4, 5 and More’, 
each of the films has some sort of story line or plot. In some of the 
films, such as ‘‘Wanda Whips Wall Street’? and ‘*‘A Coming of 
Angels’’, the plot is reasonably well developed. However, such 
plot as there is in most of the films is banal at best and serves as the 
vehicle for uniting a number of scenes of sexual activities usually 
‘unrelated to one another. Examples of this type of film are ** Please 
Mr. Postman’ and ‘‘Scrabble D’Amour’’. Several films are poor 
imitations of popular motion pictures. *‘Blow Dry’’ resembles 
‘‘Shampoo’’. ‘‘Brief Affair’’ has some resemblance to *‘Fame’’. 
“8 to 4’ is ‘*9to 5°’ with scenes of explicit sex. ““Summer of °72”’ 
was inspired by ‘‘Summer of °42’’. ‘‘Memphis Cathouse Blues’’ is 
modelled on ‘‘The Best Little Whorehouse in Texas’’. Most of the 
films could be described as soap operas with explicit scenes of 
sexual activities. 


None of the films is a great work of art. In many of them it 
was difficult to detect and follow the story line. However, | found 
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the story told by afew of them to be mildly interesting. In fairness. 
| must say that my interest in the Story deteriorated in direct 
Proportion to the number of films | was required to view. Although 
my task does not require a critical review of the films, lam bound 
lo say that for the most part they are insipid, dull and boring. The 
common denominator of the films is the artless Way in which 
sexual intercourse is treated. Very little romanticism emanates 
from the scenes of sexual intercourse. Most of them reflected 
very little love or tenderness. For the most part the sexual scenes 
do not form an integral part of the plot. Rather a plot would appear 
to have been constructed to unite the various episodes of sex and. 
in some films, sex and violence. In virtually all of the films the 
quality of production is good. As well. the same people perform in 
many of the films. Obviously, there exists somewhere an adult 
movie industry which seems to have produced its own movie 
Stars. 


The motion pictures depict a wide range of scenes of explicit 
sex on the part of adults, singly, in pairs and in groups. These 
scenes include detailed portrayals of sexual intercourse, genitalia, 
masturbation, cunnilingus, fellatio, and anal intercourse. Stand- 
ard fare for most of the films is at least one scene of Lesbianism 
and one sex orgy. The dialogue in most films is predictable and 
repetitive. In several films the sounds of erotic pleasure are 
obviously dubbed. This became apparent when I realized while 
watching one film that it would have been impossible for the 
performers to have been making the sounds attributed to them, as 
their mouths were so engaged as to make the uttering of any 
sounds impossible. Several of the films have scenes which couple 
violence and cruelty with sex. These scenes, such as scenes of 
bondage, frequently involve men perpetrating indignities on women 
ina sexual context. In my opinion many of the films are exploitive 
of women, portraying them as Passive victims who derive limit- 
less pleasure from inflicted pain and from subjugation to acts of 
violence, humiliation and degredation. Women are depicted as 
sexual objects whose only redeeming features are their genital] 
and erotic zones, which are prominently displayed in clinical 
detail. Whether deliberately or otherwise, most of the films por- 
tray degredation, humiliation, victimization and violence in human 
relationships as normal and acceptable behaviour. 


I must now determine whether or not the Crown has proved 
that the contemporary Canadian community will not tolerate the 
distribution of some or all of the films. This is not an easy test to 
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apply. As indicated earlier, the evidence of Mrs. Walker ts not 
particularly helpful and, while the evidence of Mrs. Rowlands ts 
helpful. she was unable to state an opinion with respect to national 
levels of tolerance. She was able to speak only with respect to 
Metropolitan Toronto. While it is true that Lcan take into account 
the fact that the Ontario and Quebee censor boards approved 
some of the films for commercial viewing, there is no evidence of 
the standards used by the boards in approving a film, as there was 
inR. v. McFall (1975). 26C.C.C. (2d) 181 (B.C.C.A.). However. it 
is of significance that the showing of all of the films which received 
censor board approval was restricted to adult or mature audi- 
ences. In the present case there are no restrictions with respect to 
the age of the persons to whom the video cassette tapes may be 
rented or sold. The films are intended to be viewed in the home. 
While the pictures are presumably intended for an adult audience. 
once in the home they are available for viewing by all persons. 

including children. Many of the films were allowed into Canada 
by custums officials as not being ‘‘of an immoral or indecent 
character’’. This is also evidence the court may consider, but 
there is no evidence with respect to the meaning and application 
of this test, and it would seem that it is a somewhat different test 
than the one which applies to obscenity: Re Priape Enrg. and Dep. 
M.N.R. (1980), 52 C.C.C. (2d) 44, 2 C.E.R. 169 (Que. S.C.). I 
should also add that there was no evidence tendered with respect 
to the purpose of the author and director of each film. Thus there 
is very little evidence before the court to assist it in determining 
what is the national level of tolerance, other than the films 


themselves. 


- As I have said. I have watched all of the 25 motion pictures. 
In determining whether it has been proved that a film is obscene, | 
am mindful that my own personal tastes or prejudices must play 
no role. My decision must not simply reflect or project my own 
notion of what the contemporary Canadian community will toler- 
ate. I must endeavour to apply what I, in the light of my experi- 
ence. regard to be the contemporary standards of the Canadian 
community. 


However, | feel constrained, as did Hugessen A.C.J.S.C. in 
the Priape case, to make some comment upon the test which the 
court must apply. It is well-established that, if the material itself 1s 
introduced into evidence. expert evidence as to obscenity or 
community standards is not required. Indeed. even if it 1s pre- 
sented. the trier of fact is not bound to accept it. There is no 
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necessity for the judge or jury to rely on evidence introduced in 
court as the basis for identifying community standards. There- 
lore. the trier of fact may determine for himself or herself (or 
themselves. in cases tried by ajury) the content of the community 
standard which is to be applied in determining whether the mate- 
rial in issue exceeds that standard. It Is an objective test which 
applies. The test is not based on the level of tolerance of the judge 
or the jury. It is what the judge or jury believe the national level of 
tolerance to be. 


This is a very difficult judgment to make ina community of 
-4.000.000 people who inhabit the second-largest country in the 
world, consisting of 3,831,012 square miles. No doubt very differ- - 
ent levels of tolerance exist in small communities such as Goose 
Bay in Labrador, Dawson in the Yukon, and Nobleton in Ontario. 
and the large metropolitan centers of Montreal, Toronto and 
Vancouver. As well, Canada isa pluralistic society, and different 
parts of that society will have different points of view. Yet it 
remains the task of the trier of fact, who is assumed to have his 
finger on the ‘pornographic pulse’’ of the nation, to assess objec- 
tively whether or not the contemporary Canadian community will 
tolerate the distribution of the motion pictures before the court. 
There is some irony to this requirement. The Judge, who by the 
very institutional nature of his calling is required to distance 
himself or herself from society, for the purposes of the application 
of the test of obscenity is expected to be a person for all seasons 
familiar with and aware of the national level of tolerance. Thus the 
trial judge (or jury) is required to rely upon his or her own 
experience and decide as best he or she can what most people in 
Canada think about such materia] tO arrive upon a measure of 
community tolerance of that material. Judges or jurors lacking 
experience in the field of pornography and the attitudes of others 
toward it face a substantial challenge in making the findings 
demanded by the law. lam sure that s. 159(8) of the Criminal Code 
iS unique in its delegation by Parliament to the contemporary 
Canadian community of its power to determine what books and 
motion pictures should or should not be stigmatized with the label 
‘criminal’, 


I turn now to themotion pictures. In doing so, I believe that it 
IS important in this era of constitutionally-guaranteed rights and 
freedoms to recall the words of Freedman J.A. that ‘‘in cases 
close to the border line tolerance is to be preferred to proscrip- 
tion’’, In my opinion the Crown has proved beyond a reasonable 
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doubt that the contemporary Canadian community would not 
tolerate the distribution of the following motion pictures: “Anna 
Obsessed' (both the Ontario and Quebec versions). "A Coming 
of Angels’. “Erotic Women in Love ©, “Games Women Play -. 
Skintight’. “Summer of °72°. “The Tale of Tiffany Lust”. 
“Les Aventures Amoureuses’’. “Broteuses Infernales’. “Jeux 
de Corps”, and “Scrabble D’Amour™’. In my view. these films 
would even exceed the community standards of tolerance of 
Sodom and Gomorrah. However, | entertain a reasonable doubt 
that the remaining films exceed the level of community tolerance. 


All of the films contain what the Crown described as **stand- 
ard. run-of-the-mill scenes” of sexual intercourse. In my opinion. 
contemporary community standards would tolerate the distribu- 
tion of filmswhich consist substantially of scenes of people engaged 
in sexual intercourse. Contemporary community standards would 
also tolerate the distribution of films which consist of scenes of 
group sex, lesbianism, fellatio, cunnilingus, and anal sex. However. 
films which consist substantially or partially of scenes which 
portray violence and cruelty in conjunction with sex. particularly 
where the performance of indignities degrades and dehumanizes 
the people upon whom they are performed, exceed the level of 
community tolerance. Most of the films which I have found to be 
obscene fall into this category. As for the other films which | am 
satisfied are obscene and which do not contain scenes of sex and 
violence and cruelty, it is the degree of explicitness of the sexual 
acts which leads me to the conclusion that they exceed commu- 
nity standards. In films of this nature it is impossible to define 
with any precision where the line is to be drawn. To do so would 
be to attempt to define what may be indefinable. 


As some of the obscene motion pictures are the subject of 
both counts in the indictment, | find the accused to be guilty as 


charged. 
Accused convicted re 10 films, acquitted re 15. 
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accused governs the punishment and when the Crown fails, the 
accused is granted the benefit of the lower maximum sentence. | 
can see no common sense reason why, in view of the expressed 
purpose of this new Act to make young offenders more responsible 
for their actions, and to have the adult adversarial system apply to 
their trials, the Crown ought not to be required to elect. When it 
does so, after conviction, the sentencing judge will know the 
conditions under which disposition can be made, and can be, and 
indeed must be, bound by s. 20(7) to prevent a greater 
punishment than allowable for the offence. The clear legislative 
intent of s. 20(7) is that voung persons are not to be exposed to 
more serious sanctions than adults. 

In this instance, then, the Crown having failed to specify, 
cannot now be heard to say “but it was indictable, therefore, you 
may sentence the boy to two years”, when all the authorities say 
it was summary and the maximum punishment is six months. 

The sentence passed, in all innocence I must point out, by the 
learned judge, was in excess, then, of the maximum allowable by 
the, Act, and since the judge was without jurisdiction, the 
sentence was illegal and must be quashed. 

The matter will be remitted to the youth court for further and 
proper disposition. 


Application granted. 


REGINA v. RAMSINGH et al. 


Manitoba Court of Queen’s Bench, FergJ. July 18, 1984. 


Obscenity — Community standards — Video tapes for use in homes — Tapes 
depicting explicit sexual acts sometimes accompanied by violence — Test for 
determining whether such material obscene — Whether court required to apply 
national ‘standard of tolerance — Whether such material obscene — Effect of 
court decisions with respect to similiar material — Cr. Code, s. 159. 


In determining whether video tapes and movies intended for home use are 
obscene within the meaning of s. 159(8) of the Criminal Code the court is required 
to apply a community standard of tolerance which is a national standard not 
restricted to a particular province or locale. Thus, although the prosecution takes 
place in the Province of Manitoba, the court is not entitled to apply what it 
perceives as the somewhat narrower standard for Manitoba but should consider the 
national standard, and in particular give great weight to the standard as recently 
formulated by a judge in another province in dealing with similar material. In 
considering whether video tapes and movies unduly exploit sex so as to come 
within the prohibition of s. 159(8) the test is one of tolerance, and it would seem 
that the contemporary Canadian community will generally tolerate the distribution 
of films which consist substantially of people engaged in sexual intercourse and 
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Re Ontario Film and Video Appreciation Society and Ontario Board of Censors 
(1983), 147 D.L.R. (8d) 58, 41 O.R. (2d) 583, 34 C.R. (3d) 73, 5 C.R.R. 373; affd 5 
D.L.R. (4th) 766, 45 O.R. (2d) 80, 38 C.R. (3d) 271, 7 C.R.R. 129, dised 

R.v. Red Hot Video Ltd. (1983), 6 C.C.C. (3d) 331, 6 C.R.R. 169; R. ve. Red Hot 
Video Ltd. (1984), 11 C.C.C. (3d) 389, 38 C.R. (38d) 275; consd 


Other cases referred to 


Quebec Ass'n of Protestant School Boards et al. v. A.-G. Que. et al. (No. 2) 
(1982), 140 D.L.R. (3d) 33, 3 C.R.R. 114; affd 1 D.L.R. (4th) 578, 7 C.R.R. 139; 
Roth v. United States of America (1956), 77 S. Ct. 17: affd 77S. Ct. 13804, 354 U.S. 
476; Re Federal Republic of Germany and Rauca (1982), 70 C.C.C. (2d) 416, 141 
D.L.R. (3d) 412, 38 O.R. (2d) 705, 30 C.R. (3d) 97, 2 C.R.R. 131; affd 4 C.C.C. (3d) 
385, 145 D.L.R. (8d) 638, 41 O.R. (2d) 225, 34 C.R. (8d) 97, 4 C.R.R. 42; Dechor v. 
The Queen (1977), 35 C.C.C. (2d) 22, 76 D.L.R. (3d) 1, [1978] 1 S.C.R. 951, 40 
C.R.N.S. 129, 16 N.R. 204 


Statutes referred to 
Canadian Charter of Rights and Freedoms, ss. 1, 2(b) 
Criminal Code, ss. 21, 159 


TRIAL of the accused on charges of possession of obscene 
material for the purpose of circulation and unlawfully circulating 
obscene material contrary to s. 159 of the Criminal Code. 


J.C. Parker, for the Crown. 
A. L. V. Stewart and S. P. Gray, for accused. 


FERG J.:—The accused are jointly charged with two counts of 
unlawfully possessing obscene video film cassettes and eight milli- 
metre films for the purpose of circulation, and with one count of 
unlawfully circulating an obscene video film cassette, contrary to 
s. 159 of the Criminal Code of Canada. The alleged obscene video 
cassettes named in the indictment consist of five in number 
entitled, “Swedish Erotica”, “Deep Throat”, “Bad Girls”, “Bordel- 
lo”, and “California Gigolo”. Also listed were six eight-millimetre 
films, but four were not put forth in evidence by the Crown. Only 
two eight-millimetre films entitled “Caught in the Act” and 
“Bedside Manner” were entered in evidence. All offences are 
alleged to have been committed at the City of Winnipeg, in the 
Province of Manitoba, on or about May 5 and 6, 1982. The issue 
for my determination is whether or not the Crown has proved 
beyond a reasonable doubt that all the films, or motion pictures, or 
some of them, are obscene pursuant to the provisions of s. 159(8) 
of the Code, and whether or not the Crown has proved the 
accused actually had the films in their possession for purposes of 
circulation on the dates in question. 

The latter issue can be disposed of quickly. Most of the relevant 
factual background is not in dispute and so I will only briefly 
review the facts. 








REGINA V. KAMSINGH ED AL. i 

The accused corporation, solely owned by the accused Nehru 
Ramsingh, operates a news-stand and novelty shop under the 
name “Solar News”, located on Portage Ave. in Winnipeg. This 
shop is managed by the accused, Kenneth Robert Halbert. On 
May 5th, a plain-clothed constable with the vice squad of the City 
of Winnipeg Police Department, entered the shop, asked for some 
“vood stuff” in video cassettes, and was rented by the accused 
Halbert after some conversation and payment, the video cassette 
“Swedish Erotica” described by Halbert as “hard hard porn”. The 
next day a warrant was obtained and a number of officers from the 
vice squad of the City of Winnipeg Police Department, and two 
R.C.M.P. officers, executed the warrant and seized a number of 
films and video cassettes, some of which (listed above) are the 
subject of the charges. Others were returned to the owners. On 
the same date, voluntary statements were taken from the accused 
Ramsingh and Halbert, which were in part inculpatory and in part 
were an attempt by the accused to exculpate themselves. | 
mention this because the defence argues that the accused did not 
have the cassettes (aside from the one cassette “Swedish Erotica”) 
in‘ their possession for purposes of circulation. Ramsingh in his 
statement claimed they were to be sent back to the corporate 
accused’s source of supply, but he admitted the cassettes and films 
had all been out on rental at some time prior. Certainly, “Swedish 
Erotica” was available for circulation for the police officer actually 
rented it. In any event, on the whole of the evidence before me, 
including the statements of the two accused, the evidence of all of 
the police officers, particularly Scott, which I read from the 
transcript as agreed by counsel for the Crown and defence, I am 
satisfied beyond doubt the accused actually had the films and 
cassettes in their possession for purposes of circulation. 

The defence evidence consisted of two witnesses, Douglas 
Rankine, owner of Doug Rankine Company Ltd. and Act III 
Video Productions Ltd., which distributes the “Night Magic” line 
of adult movie cassettes, some of which are the subject of this 
prosecution, and some of which were the subject of a prosecution 
in Ontario before the Honourable Judge S. Borins of the County 
Court of York in Ontario, in 1983. Three video cassette films, 
“Please Mr. Postman”, “Tara” and “Office Girls” (exs. 22, 23, and 
24) were shown to the court by the defence as examples of 
comparative films found not to be obscene by the learned judge in 
that case. I will review this evidence in some detail later. 

Defence also called Harry Peters, a lawyer, who is acting 
president of the Manitoba Association for Rights and Liberties 
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(MARL) which, in turn, is an affiliate of the Canadian Civil 
Liberties Association (CCLA). MARL had, in April, 1984, 
through a resolution of its board of directors, endorsed in its 
entirety the submission made on April 6, 1984, by the CCLA to 
the special committee (parliamentary) on pornography and prosti- 
tution, which submission was entered and marked as ex. 26. I will 
also deal with this evidence, which may be of questionable 
relevance, later. | 

Defence also made application, and advanced argument 
pursuant to the Canadian Charter of Rights and Freedoms to the 
effect that s. 159 of the Code offends or contravenes s. 2(b) of the 
Charter, as imposing a restriction upon freedom of expression, 
and should, therefore, be declared of no force and effect. To this 
end the requisite notices were served on the Attorneys-General of 
Manitoba and Canada. The latter declined to intervene. I will deal 
with this issue later, as well. 

At this point, I will outline th.z law, as it is understood today, on 
the subject of obscenity, and as found in the many cases where the 
courts in Canada have been required to grapple with the difficult 
question of obscenity as defined in s. 159 of the Code. Clear 
principles of law have emerged over the years as to the approach 
courts must take when required to determine what is, and what is 
not, obscene within the Code. And in this task I am very greatly 
indebted to the Honourable Judge Borins for his exhaustive illumi- 
nation of the law in his recent decision (October 24, 1983, referred 
to briefly above), R. v. Doug Rankine Co. Ltd. and Act III Video 
Productions Ltd. (1983), 9 C.C.C. (8d) 53, 86 C.R. (3d) 154. Judge 
Borins ably gleaned the principles of law from what are generally 
regarded as the leading authorities on all phases of the subject. 
Since I could not possibly improve on his approach and research, I 
propose to attempt to make a précis of his review. It goes without 
saying that I specifically adopt and agree with these principles and 
consider myself bound by them, subject to what I will have to say, 
or add, relative to the Charter of Rights application in this case. 
The judge made it clear in his reasons that while it was argued 
before him a new test should be created in view of s. 2(b) of the 
Charter, he was_not required to decide the constitutional issue, 
either as to s. 2(b) or-the possible overriding limits of s. 1. 

Some of the oft-quoted passages he recites relative to the 
thorny question of obscenity are now almost carved in stone, 
particularly those of the Chief Justice of Manitoba, Freedman 
C.J.M. (now retired) and those of Howland C.J.O., in which the 
salient principles are clearly and concisely stated with a style one 
could not hope to duplicate. 
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The starting point is s. 159(8) of the Criminal Code which reads 
as follows: 

159(8) For the purposes of this Act, any publication a dominant character- 
istic of which is the undue exploitation of sex, or of sex and any one-or more 
of the following subjects, namely, crime, horror, cruelty and violence, shall be 
deemed to be obscene. 

The test for the prosecution is whether the Crown has satisfied 
the burden to prove beyond a reasonable doubt that the exploi- 
tation of sex, found in the cassettes and films is “undue”, as that 
term has been defined by the courts. 

The significant judgments of the Supreme Court of Canada are 
R. v. Brodie (1962), 1382 C.C.C. 161, 32 D.L.R. (2d) 507, [1962] 
S.C.R. 681, 37 C.R. 120, and Dominion News & Gifts (1962) Ltd. 
v. The Queen, [1964] 3 C.C.C. 1, [1964] S.C.R. 951, 42 C.R. 209, 
reversing (1963] 2 C.C.C. 103, 40 C.R. 109, 42 W.W.R. 65, in 
which the Supreme Court adopted the reasons given by Freedman 
J.A. (as he then was) in the Manitoba Court of Appeal at p. 115 
C.C.C. These cases and others were reviewed by the Ontario 
Court of Appeal in R. v. Sudbury News Service Ltd. (1978), 39 
C.C.C. (2d) 1, 18 O.R. (2d) 428, where the test to be applied in 
determining whether or not the prosecution has proved that a 
publication is obscene is discussed by Howland C.J.0. at p. 6: 

Let me turn now to the guestion of obscenity. At least as far as publications 
are concerned, it has now been determined by the Supreme Court of Canada 
in Dechow v. The Queen (1977), 35 C.C.C. (2d) 22, 76 D.L.R. (3d) 1, 40 
C.R.N.S. 129, that the definition of obscenity in s. 159(8) is exhaustive. 
Under s. 159(8) of the Code, for a publication to be deemed to be obscene it is 
not sufficient that a dominant characteristic of it has been the exploitation of 
sex. There must have been an “undue” exploitation of sex. In determining 
what is undue exploitation within s. 159(8), the test to be applied is whether 
the accepted standards of tolerance in the contemporary Canadian 
community have been exceeded. 


[Emphasis added. ] 
At p. 7 Howland C.J.O. continues: 

It is the standards of the community as a whole which must be considered 
and not the standards of a small segment of that community such as the 
university community where a film was shown (R. v. Goldberg et al. (1971), 4 
C.C.C. (2d) 187, [1971] 3 O.R. 323) or a city where a picture was exposed: FR. 
y. Kiverago (1973), 11 C.C.C. (2d) 463. The standard to be applied is a 
national one, R. v. Cameron, (1966] 4 C.C.C. 273, [1966] 2 O.R. 777, 58 
D.L.R. (2d) 486; R. v. Duthie Books Ltd., [1967] 1 C.C.C. 254, 58 D.L.R. (2d) 
974, 50 C.R. 55; R. v. Ariadne Developments Ltd. et al. (1974), 19 C.C.C. (2d) 
49 at p. 59, 8 N.S.R. (2d) 560. 


(Emphasis added. | 
It has been determined, as well, that the word “publication” 
used in s. 159(8), although not defined, has been found by the 
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courts to include motion pictures and, therefore, video tapes, and 
is not confined to printed material: see R. v. Times Square 
Cinema Ltd. (1971), 4 C.C.C. (2d) 229, [1971] 3 O.R. 688 (C.A.); 
R. v. Odeon Morton Theatres Ltd. and United Artists Corp. 
(1974), 16 C.C.C. (2d) 185, 45 D.L.R. (3d) 224, [1974] 3 W.W.R. 
304 (Man. C.A.). 

It has also been well established how a judge should approach 
the search for the community standard. Howland C.J.Q. in the 
Sudbury News case stated [at p. 7] that the trier of fact will rely: 
on “the best evidence available and will draw on a lifetime 
experience in the Canadian community. The task is to determine, 
in an objective way, what is tolerable in accordance with contem- 
porary standards of the [national] Canadian community.” 

And, of course, we have the now classic statements made by 
Freedman J.A. (as he then was) in the Dominion News case, 
supra, at p. 116 which I will quote in part. He speaks of the 
community standard and says: 

Those standards are not set by those of lowest taste or interest. Nor are they 
set exclusively by those of rigid, austere, conservative, or puritan taste and 

_ habit of mind. Something approaching a general average of community 

thinking and feeling has to be discovered. 

And later he states “Community standards must be contempo- 
rary. Times change, and ideas change with them.” In these days 
of very rapid changes of mores and standards, one need not 


elaborate on that statement. And further Freedman J.A. (as he 
then was) said at p. 117: “Community standards must also be 


local. In other words, they must be Canadian.” And in RF. v. Great 
West News Ltd., Mantell and Mitchell, [1970] 4 C.C.C. 307, 10 
C.R.N.S. 42, 72 W.W.R. 354, Dickson J.A. (as he then was) had 
this td.say at p. 315: 
If any inference can be drawn from Brodie [S.C.C.] it is that the Judge must, 
in the‘final analysis, endeavour to apply what he, in the light of his experi- 
ence, regards as contemporary standards of the Canadian community. 
And it is important, I think, for this case to note that Howland 
C.J.O. stated in the Sudbury News case, supra, at p. 11: 
It is not proper to speak of the Canadian community standard in isolation. It 
must be considered in relation to the manner and circumstances of distribu- 
tion. he 
In approaching the matter it can be seen that the elusive 
standard I must seek and find must be first contemporary and, 
secondly, Canadian in the sense of the national Canadian 
community, not just Manitoba, nor a village in Manitoba, Nova 
Scotia or the Yukon. In the evidence I heard, and read in the 
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transcript, it appears there are different standards found in 
British Columbia, Quebec, Ontario and in the larger urban centres 
of those provinces. 1 think one should bear in mind that the 
majority of Canada's population today lives in its greater urban 
centres. And I may not apply simply a Manitoba or Winnipeg 
standard, which is, from my experience, somewhat narrower than 
the one found in the larger, more densely populated provinces in 
Canada. I hesitate to refer to Manitoba’s record over the years in 
obscenity prosecutions, it speaks for itself, nor to point out that 
films prosecuted or banned in Manitoba were shown with impunity 
in many other parts of Canada. But I reiterate, | am obliged to, 
and shall endeavour to, apply only a national standard, and | 
would repeat, so there can be no mistake as to approach, I refer to 
what is tolerated by the community. 

I think it important to speak for a moment on tolerance. There 
are members of our community, a minority, who believe, 
sincerely, that all pornography, obscene or not, is evil and the 
work of the devil. One cannot deny them their beliefs. There are 
others, again a minority, who would say anything goes, let me 
view whatever I please. The majority, as I perceive our current 
society, is sufficiently tolerant to allow viewing by others of video 
tapes of every kind and description, including the pornographic. 
Home video tape viewing is a fairly recent, yet extremely popular 
and widespread activity in Canada. And tolerance of one’s nelgh- 
bours’ private video viewing proclivities is now very much a fact 
of our way of life. 

I viewed in the court-room, as part of the Crown’s evidence, 
video cassette films entitled “Swedish Erotica” (ex. 2); “Deep 
Throat” (ex. 5); “Bordello” (ex. 6); “Bad Girls” (ex. 7); “California 
Gigolo” (ex. 8), and two eight-millimetre films “Caught in the Act” 
(ex. 11) and “Bedside Manner” (ex. 12). I also viewed three video 
cassette films, as part of the defence evidence as I noted above. 
The viewing took approximately three and one-half days and was 
not the easiest judicial task I have encountered in my time on the 
bench. I do not propose to discuss in minute detail what | saw, 
although I made careful notes of the various sexual, or sexually 
oriented acts that I viewed, and made note of some of the 
language used by the actors or actresses who played the roles in 
the films. I say without hesitation, that all of the films I viewed, 
including the defence films, exploit sex. The theme of all is sex, 
pure (or not so pure) and simple. The plots in most are thin in the 
extreme, the acting is third grade, if not totally amateurish. There 
is no character development, no artistic merit, no redeeming 
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qualities (except in two video cassettes which I will cover later) in 
any of the films. The scenes are disjointed, difficult to follow at 
times, and the dialogue is, for the most part, insipid, mundane and 
simple-minded in the extreme. The quality of the filming, the 
colour, and camera work for the cassettes, at least, is generally 
good. Most, I am sure, originated, and were filmed, in the United 
States. One was definitely European in origin with English 
dialogue dubbed in. 

I must note here, none contained participants who were 
children, none contained any use of animals. One could use the 
term “pornographic” to describe all the films, but, of course, not 
all pornography can be found to be obscene within the meaning of 
S. 159 of the Code. The terms “hard core pornography” and “soft 
core pornography”, are very much in common use today and, if I 
understand the terms correctly in modern usage, some of the films 
I viewed are what I would term “hard core porn”, and some are of 
the softer variety. The evidence of Sergeants Jones and Wolocha- 
tiuk, and of Douglas Rankine would appear to support my views 
on this point. The films contain scenes of a wide range of explicit 
sexual activities on the part of adults, singly, in pairs, and in 
groups. These scenes detailed portrayals of sexual intercourse, 
genitalia in abundance, with innumerable camera close-ups of the 
genitalia of an almost clinical variety, of masturbation (generally 
female), cunnilingus, fellatio, anal intercourse, and what, for 
want of a better term, I will describe as “soixante-neuf ”. Many 
contain long scenes of sex orgies, with the inevitable “daisy 
chains” as the term was used by Xavier Hollander, the “Happy 
Hooker” authoress, and scenes of lesbianism. Strangely enough, 
no male homosexual couplings are portrayed. Some scenes are 
simulated, some are real, in terms of the acts performed. In the 
hard porn film (my description), “Swedish Erotica”, which 
consisted of three totally unconnected vignettes or scenes of male- 
female sexual activities, a montage of all that a couple making love 
might do, at the close of each the males ejaculated sperm on the 
female’s body, or face. The same sort of scenes were portrayed 
with graphic and explicit clinical camera close-ups of the genitalia 
engaged in the .acts of fornication, cunnilingus, fellatio, and 
clitoral self-maniputation, in the films “California Gigolo”, “Bad 
Girls”, and to some extent in “Bordello”, and “Deep Throat”. 
Some films contain scenes of foreign objects being inserted into 
the female vagina, such as candles, vibrators, wine bottles and 
coins. Two films, “Bordello” (European) and “Deep Throat” did 
have fairly well developed story lines, and I will say had some 
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merit. There was evidence of some tenderness in the love-making 
shown, as opposed to the sort of animal sexual acrobatics in the 
others. There was considerable humour in these two films and 
while each contain explicit scenes of sexual activity, they would 
not offend or repulse in the way that the three other Crown 
cassettes did; namely, “Swedish Erotica”, “Bad Girls”, and “Cali- 
fornia Gigolo”. They are comparable, in my view, to the three 
defence cassettes 1 viewed which were found not to be obscene by 
the learned judge in the Rankine case in Ontario. “Deep Throat” 
could be described as a satirical, very humourous contemporary 
statement upon the sexuality of the 60’s and 70’s in which well- 
known actors and actresses played their roles well. “Bordello” | 
found to be in the nature of a light, very humourous sexual romp, 
which involved a number of people, in the nature of the classic 
comedy of “Tom Jones”. One could not describe either film as the 
least bit offensive. 

One must bear in mind that in the search for the elusive contem- 
porary Canadian standard of tolerance we deal not with 
“exploitation” of sex, but with “undue” exploitation of sex, as the 
words are used in s. 159(8). As I stated, all of the films or 
cassettes viewed deal with the exploitation of sex, but in the 
words of Howland C.J.O., supra, a judge or jury must be satisfied 
beyond doubt that it is an undue exploitation. The films, “Swedish 
Erotica”, “Bad Girls” and “California Gigolo”, in my view, portray 
‘women in a most degrading way. They are exploited, portrayed as 
desiring pleasure from pain, by being humiliated and treated only 
as an object of male domination sexually, or in cruel or violent 
bondage. Women are portrayed in these films as pining away their 
lives waiting for a huge male penis to come along, on the person of 
a so-called sex therapist, or window washer, supposedly to 
transport them into complete sexual ecstasy. Or even more false 
and degrading one is led to believe their raison d’étre is to savour 
semen as a life elixir, or that they secretly desire to be forcefully 
taken by a male. 

Some of the scenes in these films, in my opinion, would be 
tolerated by the contemporary Canadian community, others would 
not, I note Borins Co. Ct. J., after canvassing the question 
thoroughly in proper terms of what the current law is, found (at p. 
70 C.C.C., p. 173 C.R., of the Rankine decision, supra) the 
contemporary community standard “would tolerate the distri- 
bution of films which consist substantially of scenes of people 
engaged in sexual intercourse . . . ’ and also scenes of “group sex, 
lesbianism, fellatio, cunnilingus, and anal sex”. He would draw 
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the line depending on the method of portrayal of these acts. ] 
agree with these conclusions. As well, I think that where violence 
is portrayed with sex, or where there are people, particularly 
women, subjected to anything which degrades or dehumanizes 
them, the community standard is exceeded, even when the 
viewing may occur in one’s private home. 

Now I should add that all of the films I viewed would 
undoubtedly be regarded by many members of the Canadian 
community as totally obscene and repugnant, and those same 
persons would not tolerate any portions of the films to be viewed, 
and it matters not that I might, according to my tastes, find some 
to be obscene. I am required to judge as objectively as possible, 
only on the basis of what I perceive the community standard of 
tolerance to be. A judge cannot decide on the basis of what he 
alone thinks, what his mother may think, what opinion a vice- 
squad sergeant may hold, nor, indeed, on the basis of what opinion 
the editors of Penthouse, Chatelaine, The Winnipeg Free Press, 
or the Toronto Globe and Mail (or their film critics) may hold. Nor 
is the opinion of young or elderly suburban housewives, or the 
20-year-old stags attending a party for a friend soon to be 
married, to govern. One must attempt to perceive the view held 
by all members of our Canadian contemporary society. What will 
that majority tolerate? 

I think here that it is significant to note that the three defence 
films adjudged by Borins Co. Ct. J. not to be obscene, and which I 
viewed, went pretty far in terms of explicit portrayal of sexual 
acts, and would likely have been judged obscene, to this point in 
time, by our Manitoba courts considering as the criteria material 
viewed in previous decisions. And yet the judgment of Borins Co. 
Ct. J. ‘and his findings as to what the community will tolerate in 
terms of\portrayal of sexual explicitness, has not been appealed by 
either thée,Crown or defence. And while that of itself is not conclu- 
Sive, it does give his findings great credibility, and leads me to 
conclude that what is expressed in the judgment as the present 
level of tolerance in Canada is probably correct. 

Now, leaving aside the constitutional or Charter of Rights 
question which I must consider, I am satisfied for all of the above 
reasons, that the video cassettes “Swedish Erotica”, “Bad Girls”, 
and “California Gigolo” must be found to exceed the standard of 
community tolerance. “Deep Throat” and “Bordello”, as ] stated, 
are borderline. I think it appropriate in the words of Freedman 
C.J.M. now retired [at p. 117 of the Dominion News case, supra] 
“in cases close to the border line. tolerance is to be preferred to 
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proseription”, to give the accused the benefit of the doubts that I 
have after viewing these two cassettes. | pass the same judgment 
on the two eight-millimetre films “Bedside Manner” and “Caught 
in the Act” even though in the latter there could be said to be 
some violence. But I find that violence an innocuous and insig- 
nificant simulated sort, that was never meant to be portrayed as 
violence, so that I can say there is not, nor was there ever 
intended to be, any real violence. 1 must give the accused the 
benefit of those doubts on those as well. I make no finding on the - 
remainder of the eight-millimetre films named in count 3 since 
they were not placed in evidence by the Crown. 

That would be the end of the matter but, as I noted above, I 
must deal with the constitutional or Charter issue. If I am to find 
that s. 159 of the Code offends the Charter and is of no force and 
effect, then, of course, the accused must be acquitted, notwith- 
standing my finding that some of the films are obscene. I now turn 
to that question. 

The argument put forth is that the Code, s. 199, is of no force 
and effect because it offends s. 2(b) of the Canadian Charter of 
Rights and Freedoms, the Constitution Act, 1982, Part I, which 
provides as follows: 

2. Everyone has the following fundamental freedoms: 
LG) sss 
(b) Freedom of thought, belief, opinion and expression, including 
freedom of the press and other media of communication; _ 
As well, here I would insert s. 1, which may be applicable, 


which is as follows: 
1. The Canadian Charter of Rights and Freedoms guarantees the rights 
and freedoms set out in it subject only to such reasonable limits prescribed by 
law as can be demonstrably justified in a free and democratic society. 


(Emphasis is mine.) 

The defence argues that s. 159 clearly is an interference with 
“freedom of expression” and the producers of films, the subject of 
this trial, cannot be prevented from freely portraying any material 
whether sexual or otherwise. Every person, defence argues, has 
the right to produce a film, or any publication, whatever the 
subject and however portrayed, without restriction. Section 159 is 
seen as a restriction on that fundamental freedom where a person 
(or corporation) is subjected to prosecution under the section. 

It is to be noted Borins Co. Ct. J. made his decision in the 
Rankine case without considering the provisions of the Charter. 
The particular question of freedom of expression in the Charter, 
versus the obscenity provisions in the Code, has been the subject 
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of only one particular decision in Canada, but there are a number 
of appellate court decisions obliquely dealing with this issue which 
is very much to the forefront today. 

In the particular case of R. v. Red Hot Video Ltd. (1983), 6 
C.C.C. (3d) 331, 6 C.R.R. 169 (B.C. Prov. Ct.), Collins Prov. Ct. 
J. dealt directly with the issue and found that s. 159( 1) and (8) of 
the Criminal Code constitute a reasonable limitation prescribed 
by law within the meaning of s. 1 of the Charter. I understand his 
decision was upheld by Melvin Co. Ct. J. (B.C.) on appeal (as yet 
unreported) [see 11 C.C.C. (8d) 389, 38 C.R. (3d) 275] but that 
leave has been granted to permit an appeal to the Court of Appeal 
of British Columbia. 

In that case, the learned judge, at the outset (p. 338) acceded to 
the Crown’s concession that prima facie, the fundamental freedom 
of the accused guaranteed under s. 2(b) of the Charter had been 
infringed, and he found that the provisions of s. 159 did in fact 
“constitute an infringement on the accused’: freedom of expression 
in that those provisions limit the accused’s freedom to distribute 
whatever video tapes it chooses to distribute basing this conclu- 
sion, in part, on the findings of the Ontario High Court of Justice 
in Re Ontario Film and Video Appreciation Society and Ontario 
Board of Censors (1983), 147 D.L.R. (3d) 08, 41 O.R. (2d) 588, 34 
C.R. (8d) 73, which outlined [at p. 65]: “It is clear to us that all 
forms of expression, whether they be oral, written, pictorial, 
sculpture, music, dance or film, are equally protected by the 
Charter”, but that this fundamental freedom of expression, as 
other freedoms and rights guaranteed by the Charter are not 
absolute by virtue of s. 1 of the Charter. 

Inxthe Red Hot Video case, the learned judge, after canvassing 
the authorities, none directly on the point he had to decide, 
concluded that with the exception of s-s. (6), s. 159 constituted 
reasonable limits as can be demonstrably justified in a free and 
democratic society but since I am not bound by that decision, I 
must proceed to examine the issue. 

The opinion found in the Ontario Censors case, supra, is quite 
helpful, since it was upheld with the exception of one passage 
(which I will recite) by the Court of Appeal of Ontario (unre- 
ported, February 6> 1984) [reported 5 D.L.R. (4th) 766n, 45 O.R. 
(2d) 80, 88 C.R. (3d) 271]. The opinion of the five-man appeal 
court was written by MacKinnon A.C.J.O. The court did, 
however, disapprove of a passage in the Judgment of the 
Divisional Court wherein it was said [at p. 66]: “One thing is sure, 
however, our courts will exercise considerable restraint in 
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declaring legislative enactments, whether they be statutory or 

regulatory, to be unreasonable” [emphasis added], by stating as 

follows (p. 4) [at p. 768 D.L.R.]: 
We do not think, if they were purporting to enunciate a principle, that there 
is any such principle to be applied in the determination of what is “reasonable” 
under s. 1 of the Charter. In approaching the question, there is no 
presumption for or against the legislation but there are many factors to be 
considered, in light of the legislation itself and its background, which have 
been recited in a number of authorities: Re Federal Republic of Germany and 
Rauca (1983), 41 O.R. (2d) 225 at p. 244, 145 D.L.R. (3d) 638 at p. 658, 4 
C.C.C. (3d) 385; Re Southam Inc. and The Queen (No. 1) (1983), 41 O.R. (2d) 
113 at pp. 129-30, 146 D.L.R. (3d) 408 at pp. 424-5, 3 C.C.C. (3d) 515. 


The Divjsional Court had been required after determining that 
certain sections of the Ontario Theatres Act, for example, power 
[at p. 62] “‘to ... prohibit ... the exhibition of any film in 
Ontarid’” were a restriction of the freedom granted in s. 2(b) of 
the Charter to move on to consideration of s. 1 and the court 
placed the burden on the Attorney-General to satisfy the court on 
balance of probabilities that the requirements of s. 1 had been 
met. The Divisional Court approached the s. 1 issue by dividing it 
into three parts: (1) “demonstrably justifiable in a free and 
demoeratic society”; (2) “reasonable limits”, and (3) “prescribed by 
law”. The balance between the competing interests is difficult to 
assess and I think it sensible and prudent for me as a trial judge 
determining the issue before me as to the interpretation and appli- 
cability of s. 1 to follow the same general approach which has been 
approved by an appellate court in Canada. Under (1) the court, 
inter alia, declared that the federal obscenity laws found in the 
Code (strangely enough) are evidence that there is and has been 
sufficient concern in this country about the problem (socially 
offensive films) to enact legislation to combat it. As well, the court 
referred to the “validity” of the “objective” test proposed by Chief 
Justice Deschenes in Quebec Ass’n. of Protestant School Boards et 
al. v. A.-G. Que. et al. (No. 2) (1982), 140 D.L.R. (8d) 33, 3 
C.R.R. 114. The court stated as well, it had been held (Chief 
Justice Evans in Re Federal. Republic of Germany and Rauca 
(1982), 70 C.C.C. (2d) 416, 141 D.L.R. (8d) 412, 38 O.R. (2d) 705, 
that there must be reasonable ground upon which a limitation can 
be based for it to be justifiable on this point. I should note that 
despite the fact that MARL and the CCLA propose that s. 159 be 
repealed in its entirety, these organizations do not in any way 
condone the unlimited exposition of hard pornographic material, 
the so-called “kiddie porn” or “snuff movies”, as an absolute right 
of free expression, but state that other methods of control could, 
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and should, be imposed by government to reduce the influence of 
pornography qua obscenity. It would seem to be a question of 
approach, all the while recognizing it is demonstrably justifiable in 
our free and democratic society to restrict the declared freedoms. 
Certainly, the women of this country, quite legitimately, have a 
right to demand that some limitation be imposed by government 
on freedom of pornographic expression. Their groups are at this 
moment quite visibly disturbed by the proliferation of hard 
pornography. The objective of government in s. 159 is to limit the 
viewing of obscene material to protect society generally if only our 
children, and the validity of that purpose cannot and, indeed, 
ought not to be restricted. In my view, despite the MARL 
contention that there is no “real and present danger” to our 
society, the governmental restriction in the form of the criminal 
law sanctions is demonstrably justifiable. I must note here that 
the experience in the United States in their courts indicates that 
the constitutionally guaranteed freedom of speech does not extend 
to obscenity, as that is perceived by the courts: Roth v. United 
States of America (1956), 77 S. Ct. 17; affirmed 77 S. Ct. 1304, 354 
U.S. 476 (U.S.S.C.). 

On the second issue the question is the reasonableness of the 
restriction on the publication, processing and distribution of 
obscene material, here the video tapes or films. The restriction is, 
of course, against publication of anything contrary to s-s. (8) of s. 
159, and not in any discriminatory fashion, which is the undue 
exploitation of sex or of sex and crime, horror, cruelty and 
violence, and while the courts have grappled with what is or is not 
obscene over the years, fairly clear, if not precise, criteria have 
been enunciated so that universally in Canada a reasonable and 
yet flexible standard has been imposed. For many the standards 
have not been strict enough, but as Freedman C.J.M. (as he then 
was) stated our society and its attitudes is constantly changing 
and what’ was not reasonable 10 years ago, may now be quite 
acceptable. I would here point to the film “Last Tango in Paris”. 
Today this film would hardly receive passing notice by the prose- 
cution authorities, and yet 10 years ago an attempt was made to 
declare it obscene, Certainly, in my opinion, for a democratic 
Society to impose.some limits on what it Shall view, for example, 
“kiddie porn”, “snuff “movies”, or sex with violence or horror, is 
not unreasonable. 

Without examining society’s motives in detail, the fact that our 
own free and democratic collective society in Canada has declared 
that unfettered freedom of expression in films is not acceptable, 
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makes good sense to me. In Re Federal Republic of Germany and 
Rauca (1983), 4 C.C.C, (3d) 385, 145 D.L.R. (8d) 638, 41 O.R. (2d) 
225, the Court of Appeal of Ontario, in dealing with the question 
of reasonable limits, said that at p. 401 C.C.C., pp. 654-5 D.L.R.: 
We turn now, accordingly, to the second aspect of the first issue: have the 
respondents demonstrably justified the limit to be a reasonable limit in a free 
and democratic society? In approaching the question objectively, it is recog- 
nized that the listed rights and freedoms are never absolute and that there 
are always qualifications and limitations to allow for the protection of other 
competing -interests in a democratic society. A readily demonstrable example 
of this is “freedom of speech” which is limited or qualified by the laws of 
defamation, obscenity, sedition, etc. Lord Reid pointed out in Attorney- 
General v. Times Newspapers Ltd., [1974] A.C. 273 at p. 294: 
“Public policy generally requires a balancing of interests which may 
conflict. Freedom of speech should not be limited to any greater extent 
than is necessary but it cannot be allowed where there would be real 
. prejudice to the administration of justice.” 


One can regard the expression used in the passage above, 
“freedom of speech”, as synonymous with the expression “freedom 
of expression” which are the words actually used in the Charter. 

In concluding that the limits contained in the Code are reason- 
able, I am nevertheless conscious of the caveat placed by the 
Ontario Court of Appeal (quoted above) on the “principle of 
restraint” (by the court) stated by the Divisional Court in the 
Board of Censors case. _ 

The third issue in this instance is whether or not the limits 
placed on freedom of expression by s. 159 of the Code are “pre- 
scribed by law”. Well certainly s. 159 is a valid law, duly passed 


by the Parliament of Canada, which has been in effect for years. 


But counsel for the defence argues that the limits prescribed by 
law in s. 159 are not ascertainable, and are so vague that one 
cannot determine what the limits are, and argues that there are 
different standards applicable in Canada. The Crown argues on 
the contrary, that the law is of sufficient clarity, the definition of 
obscenity in s-s. (8) is clear and unambiguous, and not vague, so 
that a well-intentioned citizen of common intelligence can 
determine in advance what is required in order that he might 
comply with the law. Judson J. in R. v. Brodie (1962) 182 C.C.C. 
161 at p. 179, 82 D.L.R. (2d) 507, [1962] S.C.R. 681 (quoted with 
approval by Laskin C.J.C. in Dechow v. The Queen (1977), 35 
C.C.C. (2d) 22 at p. 29, 76 D.L.R. (3d) 1, [1978] 1 S.C.R. 951), has 
this to say in referring to charges of obscenity under the amended 
Code: 


In contrast, I think that the new statutory definition does give the Court an 
opportunity to apply tests which have some certainty of meaning and are 
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capable of objective application and which do not so much depend as before 
upon the idiosyncrasies and sensitivities of the tribunal of fact, whether J udge 
or Jury. We are now concerned with a Canadian statute which is exclusive of 
all others. 


By way of contrast, we have the Divisional Court in the Ontario 
Board of Censors case, supra, striking down the Theatres Act 
sections for reasons set out on p. 67 D.L.R., p. 592 O.R.: 

The Crown has argued that the board's authority to curtail freedom of 
expression is prescribed by law in the Theatres Act, ss. 3, 35 and 38. In our 
view, although there has certainly been a legislative grant of power to the 
board to censor and prohibit certain films, the reasonable limits placed upon 
that freedom of expression of film-makers have not been legislatively author- . 
ized. The Charter requires reasonable limits that are prescribed by law; it is 
not enough to authorize a board to censor or prohibit the exhibition of any film 
of which it disapproves. That kind of authority is not legal for it depends on 
the discretion of an administrative tribunal. However dedicated, competent 
and well-meaning the board may be, that kind of regulation cannot be 
considered as “law”. Jt is accepted that law cannot be vague, undefined, and 
totally discretionary; it must be ascertainable and understandable. Any 
limits placed on the freedom of expression cannot be left to the whim of an 
official; such limits must be articulated with some precision or they cannot be 
considered to be law. 


(Emphasis is mine. ) 

It was the view of Collins Prov. Ct. J. in Red Hot Video, supra, . 
that the Code sections are clearly stated law. The Supreme Court 
of Canada has found, in more than one instance as I noted above, 
that to be the case. Difficult as it may be to apply the elusive 
standard, nevertheless, I am of the view that the legitimate legal 
rules are accessible, are precise enough to be determinable by the 
well-intentioned citizen, and are couched in terms which do afford 
propersapplication. This was certainly not the case in the Ontario 
Board of\Censors impugned legislation as I have stated, where no 
criteria of.any kind were provided in the law. 

I am satisfied then, on balance, that it is established by the 
Crown that s. 159 of the Code constitutes a reasonable limit 
prescribed by law as can be demonstrably justified in a free and 
democratic society, in the wording of s. 1 of the Charter. | 
therefore am not able to declare the section of no force and effect, 
the result of which would be to exonerate the accused. 

It follows, then, that the three accused charged must be found 
guilty on all counts, if not directly, then certainly by virtue of the 
application of s, 21 of the Code, for each had a hand in the acts 
which constituted the offences, or aided or abetted, in the 
commission of them. For clarity’s sake, each of the three accused 
1s guilty on count 1: Possession for the purpose of circulation of the 
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video cassette “Swedish Erotica’; count 2: Did unlawfully circulate 
the video cassette “Swedish Erotica”, and count 3: Did unlawfully 
possess for the purpose of circulation, the video cassettes “Bad 
Girls” and “California Gigolo”. 

The matter of sentence may now be spoken to and dealt with. 


Judgment accordingly. 





RE HOEM AND LAW SOCIETY OF BRITISH COLUMBIA 


Britisk Columbia Supreme Court, Macdonald J. March 22, 1984. 


Professions — Barristers and solicitors — Discipline — Law Society 
empowered to inquire into conduct or competence of member — Whether 
decision of Crown counsel on laying of criminal charges subject to inquiry of 
Law Society — Barristers and Solicitors Act, R.S.B.C. 1979, c. 26, s. 45(3). 


Although the Benchers of the Law Society of British Columbia have jurisdiction 
under s. 45(3) of the Barristers and Solicitors Act, R.S.B.C. 1979, c. 26, to inquire 
into the conduct or competence of a member, they have no jurisdiction to inquire 
into the conduct or competence of Crown counsel in the exercise of his discretion, 
on behalf of the Attorney-General, in determining whether or not criminal charges 
should be instituted or proceeded with. 


Cases referred to ; 

Gouriet et al. v. H.M. Attorney-General et al., [1978] A.C. 435; Richman v. 
McMurtry et al. (1983), 5 C.C.C. (3d) 6, 147 D.L.R. (3d) 748, 41 O.R. (2d) 559, 25 
C.C.L.T. 152; Re Saikaly and The Queen (1979), 48 C.C.C. (2d) 192; R. v. Smythe 
(1971), 3 C.C.C. (2d) 97, 17 D.L.R. (3d) 389, [1971] 2 O.R. 209, 18 C.R.N.S. 33, 71 
D.T.C. 5090: affd 3 C.C.C. (2d) 366, 19 D.L.R. (8d) 480, [1971] S.C.R. 680, 16 
C.R.N.S. 47, 71 D.T.C. 5252; Re Abarca and The Queen (1980), 57 C.C.C. (2d) 
410; R. v. McKay (1979), 9 C.R. (3d) 378, [1979] 4 W.W.R. 90, 5 Sask. R. 214; R. 
v. Harrison (1976), 28 C.C.C. (2d) 279, 66 D.L.R. (8d) 660, [1977] 1 S.C.R. 238, 
[1976] 3 W.W.R. 536, 8 N.R. 47; R. v. Jewell and Wiseman (1980), 54 C.C.C. (2d) 
286, [1980] 6 W.W.R. 185; Re Cunliffe and Law Society of British Columbia; Re 
Bledsoe and Law Society of British Columbia (1984), 13 C.C.C. (3d) 560, 40 C.R. 
(3d) 67, [1984] 4 W.W.R. 451 


Statutes referred to 


Barristers and Solicitors Act, R.S.B.C. 1979, c. 26, s. 45(3) 
Criminal Code, s. 2 


APPLICATION to quash a decision of a discipline committee of the 
Benchers of the Law Society of British Columbia. 


B. Williams, Q.C., for applicant. 
D. M. M. Goldie, Q.C., for respondent. 
E.R.A. Edwards, Q.C., for Attorney-General of British 


Columbia. 
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R.v. WAGNER 
Alberta Queen's Bench. Shannon J. 


Judgment — January 16. 1988. 


Offences — Meaning of ‘obseenity’’ — Definition — Including pornogra- 
phy that is sexually explicit with violence, or that is dehumanizing or degrading — 
Excluding sexually explicit erotica, no matter how explicit. 

Defences — Charter of Rights and Freedoms (Constitution Act, 1982) — 
Fundamental freedoms — Freedom of expression — Obscenity provisions in 
Criminal Code violating s. 2(+) of Charter but being demonstrably justifiable 
reasonable limit under s. 1. 


The accused was charged with possession of obscene video cassette tapes 
for the purpose of distribution. He had rented or sold the cassettes to persons 
over 19 years of age who had purchased a membership in his video club or paid a 
handling fee. 


Held — Accused convicted. 


Linder s. 1S9(X) of the Criminal Code. a publication 1s obscene if its domi- 
nant characteristic 1s the undue exploitation of sex. or such an exploitation 
combining sex with crime. horror. cruely or violence. That which is undue 
exceeds the contemporary Canadian standard of tolerance. The contemporary 
Canadian community will not tolerate pornography that is sexually explicit with 
violence or that is sexually explicit without violence but dehumanizing or 
degrading. It will tolerate sexually explicit erotica no matter how explicit. In 
sexually violent pornography one finds the overt infliction of pain and the overt 
use of force or the threat of either. Sexually explicit pornography ts free of 
violence but is degrading or dehumanizing. with men and women often verbally 
abused and portrayed as having animal characteristics. Sexually explicit erotica 
portrays positive and affectionate human sexual interaction between consenting 
individuals participating on a basis of equality. Here. seven cassette films 
viewed were obscene. as they fell into the category of non-violent but degrading 
and dehumanizing. with some episodes in the sexually violent class. One film 
was not obscene, as it fell into the category of erotica. The nature of the obscene 
cassettes did not change according to the age of the possessor or the location at 
which they were displayed. 


The obscenity provisions under s. 159 of the Criminal Code infringe the 
right to freedom of expression in s.-2(b) of the Canadian Charter of Rights and 
Freedoms but are reasonable limits prescribed by law that can be demonstrably 
justified in a free and democratic society under s. | of the Charter. Section 159 is 
not unreasonably vague. It was not unusually difficult to understand or interpret, 
and the difficulty arose in the application of the judicially-created community 
standards norm. which was a relative, evolving test. Given the nature of the 
subject matter. the difficulty was unavoidable and did not detract from the right 
of society to legislate tn this field. Repeated exposure to sexually violent or 
degrading and dehumanizing pornography resulted in social harm in the form of 
increased callousness towards women and less receptiveness to their legitimate 
claims for equality and respect. 








Riv. Wagner | Alta. | Sharan | wy 


\nnotation 


hemunists will undoubtedly applaud the Wagner decmion as heralding an 
enlightened approach to an aren which the law has long been unresponsive te 
and unaffected by. the feminist eritique of pornography. Shannon J. rules thai 
the degree of sexual explicitness per se does not determine whether matertails are 
obscene within the meaning of 5. 18908) of the Criminal Code. R.S.C. 1970. ¢. 
(7-34. Por the first ime. a Canadian court has recognized that there exists a 
separate category of depicuons, namely. erotica. within which any amount of 
eraphicness is permissible. Instead the focus ts on the manner in Which sexual 
activities are presented: the degree of explicitness assumes relevance only 
within a context in which there is violence, lack of consent, or inherent inequal- 
ity between the partes. This holding. with the concomitant assertion: that 
exploitation of sex will be “undue” where the participants are depicted “in a 
manner that is degrading or dehumanizing’, serves to substantially align the 
Code’s obscenity provisions with the feminist conception of pornography. 


The distinction between obscenity and pornography has been the subject of 
considerable academic attention. Many writers allege that the history of obscen- 
ity legislation is steeped in notions of preserving public morals or enforcing basic 
standards of decency: itis a *’morality’’ which posits that explicit sexual depictions. 
particularly outside the sanctioned contexts of marriage and procreation, threaten 
the morals or fabric of society itself: see. for example. R. v. Hicklin (1868). LR. 3 
Q.B. 360, which established the common law test for obscenity of “tendency to 
deprave’’. Arguably. the same morauistic flavour underlies s. 159. found in Pt. 
IV of the Code under the heading *‘Offences Tending to Corrupt Morals”. 
Moreover, despite the fact that materials are deemed obscene where there is 
undue exploitation of sex. or one of the *‘sex-plus’’ categories (crime, violence. 
horror. etc.), judicial attention has largely focused on sexual explicitness simpliciter: 
see K. Mahoney. ‘Obscenity, Morals, and the Law” (1985), p. 41, to be 
published in the Ottawa Law Review. Furthermore. the equation of undue 
sexual exploitation with undue sexual explicitness is seen.as misapprehending 
the nature of the harm to be addressed. 


Feminist theory resoundingly rejects the proposition that materials which 
are sexually explicit or arouse the prurient interest are intrinsically problematic. 
Rather. from this perspective, it is the manner in which sexuality and sexual 
encounters are depicted that is determinative. Thus. MacKinnon and Dworkin 
define pornography as the ‘'sexually explicit subordination of women graphi- 
cally depicted’*: see Draft Ordinance. city of Minneapolis (1983). The feminist 
discourse speaks of pornography not only in terms of its tendency to endorse 
violence against women but in terms of its false representation of female sexuality: 
women are frequently depicted as desiring humiliation. degradation or sub- 
ordination. Another concern is that pornography tends to objectify or dehuman- 
ize the persons portrayed, so that the participants are stripped of all individuality 
and all persons as a “gender class”’ are thereby reduced to their genitalia. In 
short. the harm of pornography as perceived by feminists is its tendency to 
sanction force. coercion. degradation and dehumanization within sexual re- 
lationships. | 

The assertion that the existing obscenity legislation is an ineffectual and 
misconceived tool for dealing with feminist concerns must be re-examined. The 
Wagner decision is not the first in which judges have adopted the discourse of 
degradation and dehumanization. In R. v. Doug Rankine Co. (1983), 36 C.R. (3d) 
184 at 173. 9 C.C.C. (2d) 83 (Ont. Co. Ct.). Borins Co. Ct. J. held that the 
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community level of tolerance would be exceeded by “films which consist 
substantially or partially of scenes Which portray violence and cruelty inconjune- 
lion with sex. particularly where the performance of indignities degrades and 
dehumanizes the people upon whom they are performed’*. A similar approach 
was also adopted by Ferg J. ink. v. Ramsingh (1984), 14C.C.C. (3d) 230, 29 Man. 
R. (2d) 110 (Q.B.). and Harrison Prov. J. in R. vv. Chin, Ont. Prov. Ct.. 22nd 
February 1983 (not yet reported). 


While these decisions contextualize sexual explicitness by acknowledging 
that the questions of degradation and dehumanization must also be analyzed, 
they nonetheless (in the absence of violence. or other **sex-plus’’ requirements) 
revert to the view that explicitness can be determinative of the issue of undue 
exploitation. The virtue of the Wagner decision is that it does not. 


By removing erotica, which portrays “‘positive and affectionate human 
sexual interaction, between consenting individuals participating on the basis of 
equality’’ (p. 331). from the ambit of s. 159, the decision establishes that the 
method of portrayal of sexual activities will distinguish unacceptable from 
permissible forms of representation. 


Another interesting development in this area is the growing judicial disen- 
chantment with use of the “‘community standards of tolerance”’ test in assessing 
whether the standard of *‘undue™” sexual exploitation has been transgressed. 
Strong criticisms were expressed by Borins Co. Ct. J. in R. v. Nicols (1985), 43 
C.R. (3d) 54 (Ont. Co. Ct.), although he considered himself bound to it by 
precedent. In R. v. Pereira-Vasque:, post, p. 336, Millward Co. Ct. J. holds that 
the “community standards of tolerance’ test is inapplicable where the issue of 
artistic integrity does not arise. In such cases sexual exploitation is to be 
determined in accordance with the plain, ordinary meaning of the word *‘undue”’, 
i.e., ‘going beyond what is appropriate, warranted or natural; excessive’. InR. 
v. Neil's Ventures Ltd.. N.B. Prov. Ct., 8th February 1985 (not yet reported), and 
R. v. Lynne’s Sound Lid.. N.B. Prov. Ct., 4th March 1985 (not yet reported), 
Harper Prov. J. squarely rejects the community standards of tolerance test, 
holding that there is no binding precedent for it in the Supreme Court or in New 
Brunswick. 


This development seems regrettable. On the one hand, the test of **community 
standards of tolerance’’ has largely been applied in a liberal manner, so as to 
license the proliferation of pornographic materials. On occasion the test has 
become circuitous, in that evidence of availability of the materials on the market 
has become indicative of tolerance. However. one must not lightly dismiss the 
view that the determination of community standards is a process through which 
the feminist perspective may be heard. This process is empowering, insofar as 
the court allows the community to define what is pornographic and the nature of 
the harm produced by it. In both the Rankine and Wagner decisions, the court 
heard expert evidence which assisted in its determination of whether the films in 
issue were obscene. In light of these cases, would a return to pure judicial 
subjectivity be a progressive step? 

Sheila Noonan 
Faculty of Law 
Queen’s University 
Kingston, Ontario 
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Cases considered 

Brodie v. R..{I962] S.C.R. 681.37 CR. 120, 132 C.C.C. fob. 32 DULLR. (2d) 
S07 — considered. 

Dom. News & Gifts (1962) Lid. v. R.. [1964] S.C LR. 251, 42 CLR. 209. | 1964] 3 
C.C.C. to reversing 40C.R. 109,42 W.W.R. 68, [1963]2C.C.C. 103 — considered. 

Rov. Close. | 1948] VLR. 448, [1949] ALL .R. 128 (F.C.) — referred to. 

Rov. Great West News Lid. 1O0C.R.N.S. 42, 72 W.W.R. 354, [1970] 4.0.0... 
307 (Man. C.A.) — considered. 

R.v. Odeon Morton Theatres Ltd.. [1974] 3 W.W.R. 304, 16C.C.C. (2d) 1&8, 48 
D.L.R. (3d) 224 (Man. C.A.) — referred to. 

R. v. Ramsingh (1984). 14 C.C.C. (3d) 230. 29 Man. R. (2d) 110 (Q.B.) — 
followed. 

R.v. Rankine (Doug) Co. (1983), 36 C.R. (3d) 154.9 C.C.C. (3d) $3 (Ont. Co. 
Ct.) — considered. 

R. v. Red Hor Video Ltd. (1984), 38 C.R. (3d) 275, 11 C.C.C. (3d) 389, 10 
C.R.R. 377, affirming 6C.C.C. (3d) 331,6C.R.R. 169(B.C. Co. Ct.) — followed. 

R. v. Sudbury News Service Ltd. (1978), 18 O.R. (2d) 428, 39 C.C.C. (2d) 1 
(C.A.) — applied. 


Statutes considered 

Canadian Charter of Rights and Freedoms, Constitution Act. 1982. Pt. I, ss. 
1, 2(b), 24(1). 

Criminal Code, R.S.C. 1970, c. C-34, s. 159. 


Words and phrases considered 


obscene 

undue 
{Note up with R9 Can. Abr. (2d) Criminal Law (Revised), 11, 184,a;R11 Can. Abr. 
(2d) Criminal Law (Revised), 111, 5, b, 11.] — 


TRIAL of charge of possession of obscene material for pur- 
poses of distribution. 


P.W.L. Martin, for the Crown. 


R.G. Dixon, for accused. | 
(Calgary No. 8301-1630-C6) 


16th January 1985. SHANNON J. (orally): — This case raises 
two issues: the meaning of ‘‘obscene’’ in s. 159 of the Criminal 
Code and the constitutional validity of that section. They must be 
placed in their factual context. 


In 1983 the accused, Fred Wagner, operated a business known 
as ‘‘Your Choice Video’’, located in a basement office at 520 17th 
Avenue S.W., Calgary. Alberta. He rented video cassettes to 
persons over 19 years of age who purchased a membership in his 
video club at an annual cost of $40. A member had the right to rent 
video cassettes at a cost of $8 per cassette per day. Occasionally 
he sold cassettes to customers over 19 years of age but most of the 
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business was rentals, 

The Calgary police received complaints. On 9th May 1983 
Constable Golds went to Your Choice Video and enrolled as a 
member, using a fictitious name. He rented three cassettes. After 
viewing the cassettes and consulting with a senior Crown prosecu- 
tor in Calgary, he returned with a search warrant, on 11th May 
1983. He and his assistants seized 174 video cassettes found in the 
premises at that time. The accused was charged under s. 159(1) of 
the Criminal Code. 


Within two weeks. the accused recommenced distributing 
video cassettes of the same type. However, the practice changed. 
On the front counter he had a catalogue of films and a customer 
over 19 years of age could purchase a film at a cost of $40 per 
cassette. In addition he charged $10 as a handling fee but member- 
ships were no longer required. 


On 6th July 1983 Detective Johnson went there and pur- 
chased two video cassettes. They were viewed by members of the 
Calgary police department and on 22nd July 1983 officers went to 
the accused’s business premises and home, again armed with a 
search warrant. They seized 92 video cassettes. The 266 cassettes. 
seized in two raids, became evidence as exhibits at the trial of the 
accused on an indictment containing the following charges: 


“1. THAT he, at Calgary, in the Judicial District of Calgary, 
Alberta, between the Ist day of April, A.D., 1983, and the 11th 
day of May, A.D., 1983, did unlawfully have in his possession, for 
the purposes of distribution or circulation, obscene matter, to wit: 
VIDEO CASSETTE TAPES, contrary to the Criminal Code. 


‘). THAT he, at Calgary, in the Judicial District of Calgary, 
Alberta, between the Ist day of July, A.D., 1983, and the 22nd day 
of July, A\D., 1983, did unlawfully have in his possession, for the 
purposes of distribution or circulation, obscene matter, to wit: 
VIDEO CASSETTE TAPES, contrary to the Criminal Code. 


“3. THAT he, at Calgary, in the Judicial District of Calgary, 
Alberta, between the Ist day of July, A.D., 1983, and the 22nd day 
of July, A.D., 1983, knowingly and without lawful justification or 
excuse did sell obscene matter, to wit: VIDEO CASSETTE TAPES. 
contrary to the Criminal! Code.’’ 


The Crown subsequently entered a stay on count 3. 


The first two counts in the indictment are based ons. 159(1)(q) 
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of the Criminal Code: 
1S9.(1) Every one commits an offence who 


(a) makes, prints, publishes, distributes, circulates, or has 
in his possession for the purpose of publication, distribution or 
circulation any obscene written matter, picture. model. phono- 
yraph record or other thing whatsoever...” 


The accused admits all of the essential elements of the offences 
except that of obscenity. Section 159(8) contains this definition: 


*(8) For the purposes of this Act, any publication adominant . 
characteristic of which is the undue exploitation of sex. or of sex 
and any one or more of the following subjects, namely. crime. 
horror, cruelty and violence, shall be deemed to be obscene.” 


Thus it is apparent that a publication is obscene if its domi- 
nant characteristic is the undue exploitation of sex, or such an 
exploitation combining sex with crime, horror. cruelty or violence. 


The adjective ‘“‘undue’’ causes difficulty. In this case. the 
accused acknowledges that the dominant characteristic of his 
cassette tapes is the exploitation of sex. However. he contends 
that such exploitation is not ‘‘undue’’. What does the word mean” 


In Brodie v. R., [1962] S.C.R. 681, 37 C.R. 120, 132 C.C.C. 
161, 32 D.L.R. (2d) 507, the Supreme Court of Canada adopted 
the ‘‘standards of community” test as the test of undueness. At p. 
182 of that judgment, Judson J. found the following passage of 
Fullagar J. inR. v. Close, [1948] V.L.R. 445 at 465. [1949] A.L.R. 


125 (F.C.), persuasive: 


‘There does exist in any community at all times — however 
the standard may vary from time to time — a general instinctive 
sense of what is decent and what is indecent. of what is clean and 
what is dirty, and when the distinction has to be drawn. . . There 
are certain standards of decency which prevail in the community 
... What is obscene is something which offends against those 
standards.’’ 


Freedman J.A., considering the application of the “‘community 
standards test’’. in reasons adopted by the Supreme Court of 
Canada in Dom. News & Gifts (1962) Ltd. v. R.. [1964] S.C.R. 251. 
42 C.R. 209, [1964] 3 C.C.C. 1, reversing 40 C.R. 109, 42 W.W.R. 
65. [1963] 2 C.C.C. 103, noted at pp. 126-27 (C.R.): 


“Community standards must be contemporary. Times change. 





324 CRIMINAL REPORTS 43C LR. (3d) 


and ideas change with them. Compared to the Victorian era this is 
a liberal age in which we live. One manifestation of it is the 
relative freedom with which the whole question of sex is discussed. 
In books, magazines, movies. television, and sometimes even in 
parlour conversation. various aspects of sex are made the subject 
of comment. with a candour that in an earlier day would have 
been regarded as indecent and intolerable. We cannot and should 
not ignore these present day attitudes when we face the question 
whether ‘Dude’ and ‘Escapade’ are obscene according to our 
criminal law.” 

He went on to state at p. 127 that the standard to be applied is 
a national standard: that of the Canadian community: 


‘Community standards must also be local. In other words. 
they must be Canadian. In applying the definition in the Criminal] 
Code we must determine what is obscene by Canadian standards. 
regardless of attitudes which may prevail elsewhere, be they 
more liberal or less so."’ 


Howland C.J.O. in R. y. Sudbury New's Service Ltd. (1978), 18 
O.R. (2d) 428, 39 C.C.C. (2d) 1 at 6 (C.A.) stated: 


‘‘In determining what is undue exploitation within s. 159(8), the 
test to be applied is whether the accepted standards of tolerance 
in the contemporary Canadian community have been exceeded.”’ 


A court must be objective, as Freedman J.A. points out at p. 
126 of the Dom. News case: 


Those standards are not set by those of lowest taste or interest. 
Nor are they set exclusively by those of rigid, austere, conservative. 
Or puritan taste and habit of mind. Something approaching a 
general ‘average of community thinking and feeling has to be 
discovered. Obviously this is no easy task, for we are seeking a 
quantity that is elusive. Yet the effort must be made if we are to 
have a fair objective standard in relation to which a publication 
can be tested as to whether it is obscene or not. The alternative 
would mean a subjective approach, with the result dependent 
upon and varying with the personal tastes and predilections of the 
particular judge who happens to be trying the case.”’ 


Similarly, Ferg J. held in R. v. Ramsingh (1984). 14 C.C. (3d) 
230 at 240, 29 Man. R. (2d) 110 (O.B.): 


“lam required to judge as objectively as possible, only on the 
basis of what I perceive the community standards of tolerance to 
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be. A judge cannot decide on the basis of what he alone thinks, 
what his mother may think, what opinion a vice-squad sergeant 
may hold. nor, indeed on the basis of what opinion the editors of 
Penthouse, Chatelaine, The Winnipeg Free Press, or the Toronto 
Globe and Mail (or their film critics) may hold. Nor is the opinion 
of young or elderly suburban housewives, or the 20-year-old stags 
attending a party fora friend soon to be married, to govern. One 
must attempt to perceive the view held by all members of our 
Canadian contemporary society. What will the majority tolerate?” 


Thus, that which is undue exceeds the contemporary Cana- 
dian standard of tolerance. With that test in mind it is now appro- 
priate to consider the content of the films and the opinions of the 


experts. 


At the instance of the Crown I watched eight video cassette 
films in the courtroom. They each have a duration of 60 to 90 
minutes and present a series of sexually explicit scenes with very 
little in the way ofa plot or story. They contain no exploitation of 
children or animals. Herewith a brief summary of a few of the 
salient scenes. 


The Senator's Daughter 


The film opens with scenes in which a young woman 
(presumably a senator's daughter) is kidnapped and taken to a 
building, where three men force her to have sexual relations with 


them. After that there are scenes of group sex, anal sex, oral sex. 
cunnilingus. etc., accompanied by sighs of ectasy and background 


music. In most instances, at the moment of climax, the male 
secretes semen on the body of the female. (This is a scenario that 
is often repeated in the films with variations such as secreting it 
into the mouth or onto the face or breasts.) 


Another scene depicts a meeting of male military personnel 
planning strategy for the rescue of the senator's daughter. While 
the men sit around the conference table. a female secretary crawls 
around under the table providing oral sex for the participants in 
the discussion. 


In a restaurant, a toast is offered to “‘the biggest, sweetest 
cock in the industry’’. Meanwhile. in an automobile ona highway 
a female passenger performs fellatio on the driver (presumably 
the object of the toast). An accident occurs and the driver is taken 
to a hospital, where the nurses struggle to get a glimpse of his 
penis. However. it was bitten off as a result of the shock of the 
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collision. The medical staff proceed to equip him with a bionic 
penis, much admired by the nurses. There are many scenes of 
sexual activities in the hospital, particularly in the linen closet. 
The rescue of the senator's daughter inspires a great group 
sex celebration, in the course of which the participants engage in 
many forms of sexual activity. 
Open Nightly . 
Most of the action takes place in a bordello at Paris. It 
portrays prominent political and business men frequenting the 
establishment. 7 


The male clients devote a lot of time to minute examination 
and appraisal of the prostitutes. There are many sexually explicit 
scenes showing oral sex, anal sex, group sex, masturbation. etc. 
A woman masturbates by inserting a champagne bottle into her 
vagina and a man ejaculates into a champagne glass. A blind man 
inserts a cane into the vagina of a woman before having sexual 
relations with her. 


The owner of the establishment is devoted to the task of 
teaching his daughter (an adult) to become a ‘‘first class whore’. 
and he engages in incestuous sexual acts with her. The daughter is 
much desired by the male customers, and after the completion of 
her apprenticeship one of them wins her in a game of cards. Her 
progress pleases her parents, who realize that she is very attrac- 
tive and will provide sufficient revenue to permit the business to 
remain open nightly. | 


Barbara Broadcast 


The film commences with a restaurant scene, in which a 
waitress allows a male customer to perform cunnilingus with her 
before she takes his order. 


Barbara Broadcast. a celebrity, and another woman enter the 
restaurant and take a table. A number of men and women ask for 
her autograph and she performs oral sex on one of her male 
admirers. The film then provides various scenes of sexual activi- 
ties in the restaurant, including one in which a waiter ejaculates 
into a salad bow]; Waitresses, who drop plates, perform oral sex 
with the head waiter. ~ 


There is even a feeble effort to introduce a touch of crude 
humor. A couple. standing and copulating near a wall of the 
restaurant. engage in conversation, in the course of which the 
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male participant states that his name ws “Harvey Wallbanger™”. 


The film presents scenes of oral sex, anal sex. masturbation, 
cunnilingus, ete.. involving guests and employees of the restaurant, 
In the kitethen a female patron approaches a male cook. She 
urinates into a pot on the kitchen floor and then she masturbates 
in front of him. He follows suit and thereafter they engage in 
fellatio and cunnilingus. 

The scene changes to a discotheque, where Barbara Broad- 
cast takes part in lesbian activities. Then, to round out the menu, 
there is a bondage scene, in which a male purports to administer a 
lesson toa “‘difficult"’ woman. Chains are attached to her legs. He 
performs various sex acts with her and she appears to be in puin. 
Finally, she performs fellatio with him and he squirts semen in her 
face. She seems to like that. Meanwhile, back at the restaurant, 
the headwaiter engages in oral sex with two waitresses while 
taking orders from customers. 


Greenhorn 


The opening scenes show two men sitting by a campfire, 
drinking coffee. The younger one looks forward to being a ranch 
hand and the older one tells him what life will be like at the ranch. 
A series of flashbacks follow in which male ranch hands engage in 
various kinds of sexual activities. They are all homosexuals. They 
participate in fellatio, anal sex and masturbation as couples and in 
groups. They squirt semen on one another. These activities take 
place in the woods, in the bunk house, in the outdoor bath tub, 
and by the corral, accompanied by background guitar and Jews’ 
harp music. 


Taboo II 


This film provides scenes of group sex, cunnilingus, fellatio, 
anal sex, and lesbianism. 


However, the central theme is incest involving four members 
of a family. The son succeeds in having sexual relations with his 
sister and mother. The daughter has such relations with her 
brother and father. The parents have sexual relations with their 
children and each other. They all have sexual encounters with 
others outside of the family group. 


At the outset the sexual relationship between the father and 
mother flounders. However, their incestuous activities have a 
therapeutic effect and their marital relationship improves as a 
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consequence. 
American Desire 


A man and a Woman are in a summer home by the sea. They 
discuss their faltering sexual relationship and he suggests that 
they both need contact with others. She leaves and has a number 
of encounters in the city. 


During her absence he telephones an escort service for ‘‘a 
special treatment’*. A woman, dressed in leather garments, arrives 
carrying a whip and handcuffs. She taunts him and abuses him 
verbally while he is ina chair and handcuffed. She Slaps him with 
her breasts. 


In the meantime, his lady friend enters her grandfather’s 
deserted house in the city, where she is accosted by a stranger 
wearing black leather gloves, who proceeds to rape her in a 
violent manner. She resists at first but quickly comes to enjoy the 
experience. His conduct thoroughly arouses her and when he 
leaves she seduces a construction workman whom she finds on 
another floor of the house. The rapist returns and the three 
persons engage in various kinds of sexual activities, in the course 
of which both men ejaculate on the woman. 


The male lead becomes involved with a female hitchhiker, 
whom he picked up while travelling in his jeep. They go to an old 
house in the country and smoke marijuana. She licks his boots 
and then pulls out a whip and asks him to strike her breasts with it, 
saying: ‘*Do it soft, like a daddy hits his little girl.’’ That leads to 
fellatio and a scene in which he slaps her with his penis. She begs 
for it. 


\ 
Amanda By Night 
The céntral character is Amanda, a beautiful prostitute. 


Corrupt morality squad policemen visit a massage parlour. 
They are cruel and abusive to the women employed there, particu- 
larly a new blonde masseuse, portrayed as being a stupid, passive 
person. One of the policemen grabs her hair and orders her to 
remove her shirt or blouse. She complies without hesitation. He 
becomes more abusive-and Says: *'A girl with tits like these just 
loves to suck cock, right?’’ That makes the second officer nervous, 
but the belligerent one, wearing a gun. reassures him: “Relax, she 
loves what she’s doing. right?’’ She says, ““Yes.’’ They then 
engage in fellatio and anal sex. notwithstanding the pain inflicted 
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on the masseuse. 

Two women physically and verbally abuse a man ina bond-. 
age scene. He wears a dog collar and crawls around on all fours 
while the women heap abuse on him and bark orders, which he 
obeys like a well-trained dog. Alternating with that sequence Is 
another in Which Amanda tenderly teaches a young man how to 
make love. 

A villainous character quarrels with a prostitute at his sump- 
tuous home. They swear and yell at each other. After a physical 
encounter, he pushes her into his swimming pool, where she. 
drowns. He wants to kill Amanda as well but is foiled because of 
the protection provided by an honest policeman. 


A prostitute makes love with a man in a bathroom. Their 
sexual encounter culminates with him ejaculating into her face. 
Following that the viewer sees her lying, motionless and nude, on 
a chesterfield, presumably having been killed by her erstwhile 
lover. 


Amanda and her honest policeman fall inlove. They abandon 
their professions and sail off on her yacht, copulating on the deck. 


C andy Stripers 


This film has virtually no story at all. It appears that the 
candy stripers are a group of female hospital volunteers. 


The action takes places at a hospital, featuring scenes of 
explicit sexual activity of all kinds in the hospital rooms, in the 
operating room and, of course, in the linen closet. Many of the 
close-up scenes depict women using their fingers to perform 
cunnilingus and anal sex and female patients using a banana for 
auto-stimulation. 


In one scene a man places a finger into a woman’s vagina, 
then two fingers, then three fingers and finally his entire fist as far 
as his wrist. He withdraws it and a woman carries on and eventu- 
ally puts both her fists into the vagina. In the background one 
hears someone singing: ‘‘It hurts’’. 


The sexual activities depicted involve doctors, nurses, staff 
members and patients. 
The foregoing résumé are based on the sketchy notes that | 


made while watching the films and recollections stimulated by the 
testimony of various witnesses. The story lines, when they existed, 
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were difficult to follow due to the long scenes of sexual activities 
with litte or no relevance to the story or plot. One has to see them 
in order to appreciate the high degree of sexual explicitness. 
very part of the male and female genitals is examined closely, at 
length, and repeatedly. The sexual acts continue ad nauseam and 
are engaged in, for the most part. by young men with large, 
scemingly disembodied penes and young females who adore them 
and who in engage in sex at the drop of a hat. or, as I saw in one 
film, at the drop of a plate. In short, they are pornographic sex 
fantasy films designed to provide sexual stimulation for the viewer. 


The court had the benefit of the opinions of three experts. 


Dr. E.H. Boyanowski, professor of criminology at Simon 
Fraser University, opined that none of the films would violate 
community standards for adult home viewing. However, he believed 
Taboo II would cause the most concern because of its focus on 
incest. However, he found it acceptable because no real incest 
was committed, as the credits revealed that the participants in the 
films were not actually related. He suggested that actual incest in 
a film would be totally unacceptable and intolerable in the same 
way as,a movie showing actual sexual violence, such as the rape 
of a Woman, would be intolerable. He considered the film accept- 
able because scenes depicting incest or rape were only play-acting. 


Dr. J. Ezekiel, program director of the Banff Television 
Festival. concurred in saying that none of the films exceeded 
contemporary community standards of tolerance. 


He saw no degradation of women in the films, because the 
female performers were well-paid and enjoyed their profession, 
as consenting adults performing for a clientele composed of con- 
senting adults. Consequently, he maintained that the rape scene 
in ‘‘American Desire’ was quite tolerable because it was drama; 
not real rape was occurring. He thought that a real rape in a 
documentary film would be shocking. However, in these films the 
performers had freely chosen to engage in sex in front of a camera, 
thus there was no degradation. 


Dr. Ezekiel concluded by saying that the Canadian commu- 
nity will tolerate any. genre of sexual conduct on the part of 
consenting adults in the absence of proof that it engenders anti- 
social behaviour. 


Dr. J.V.P. Check, assistant professor of psychology at York 
University, viewed all of the video cassette films that were shown 
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in court except ““Greenhorn™. They all exceed the community 
standard of tolerance, in his opinion. 

Dr. Check testified that in the past pornography was classi- 
fied as either violent or non-violent; however, modern research 
establishes three types. They are: 

(a) sexually explicit with violence: 

(b) sexually explicit without violence, but dehumanizing or 
degrading: and 

(c) explicit erotica. 


In sexually violent pornography one finds the overt infliction 
of pain and the overt use of force, or the threat of either of them. 


In sexually explicit pornography that is free of violence, but 
is degrading or dehumanizing, men and women are often verbally 
abused and portrayed as having animal characteristics. Women, 
particularly, are deprived of unique human character or identity 
and are depicted as sexual playthings, hysterically and instantly 
responsive to male sexual demands. They worship male genitals 
and their own value depends upon the quality of their genitals and 
breasts. Thus in such films professional women, such as nurses 
and secretaries, are hired solely for the purpose of sexual 
gratification, without regard for their professional qualifications 
and abilities. a 


On the other hand, sexually explicit erotica portrays positive 
and affectionate human sexual interaction, between consenting 
individuals participating ona basis of equality. There is no aggres- 
sion, force. rape, torture, verbal abuse or portrayal of humans as 


animals. 


This court accepts that classification. Furthermore, it holds 
that the contemporary Canadian community will not tolerate 
either of the first two classes. It will tolerate erotica no matter 
how explicit it may be. It is the message that counts, not the 
degree of explicitness. In addition, this court is convinced that 
Dr. Check was right when he said that the seven cassette films 
that he viewed, for the most part, fell into the category of non- 
violent but degrading and dehumanizing, with some episodes in 
the sexually violent class. 


He did not view the film ‘‘Greenhorn’’. It is painfully boring, 
as It presents scene after scene of homosexual activities. but it is 
free of violence. crime, horror, and cruelty. All of the participants 
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are Willing, consenting adults. No one is degraded or dehumanized. 
It qualifies as erotica. 


The eight video cassette films that | viewed are popularly 
referred to as “'skin-flicks’*. Freedman C.J.M. accurately described 
them in R. +. Odeon Morton Theatres Lid.. [1974] 3 W.W.R. 304, 16 
C.C.C. (2d) 185 at 194. 45 D.L.R. (3d) 224 (Man. C.A.): 


“The basic characteristic of ‘skin-flicks’ is that they are 
Wholly destitute of plot or, if they do have anything resembling a 
story line, it is one that is transparently thin, a palpably meagre 
framework on which to hang one erotic episode after another.” 


In such films a dominant characteristic is the exploitation of 
sex; indeed, it is the dominant characteristic. That exploitation 
becomes undue, and the films consequently obscene: 


(1) if any such episode or episodes present crime, horror. 
violence, or cruelty in association with the sexually explicit activi- 
lies: or 

(2) if any such episode or episodes portray the participants in 
a manner that is degrading or dehumanizing. 


Skin-flicks are not obscene if they merely present explicit 
erotica. 


Thus seven films that I viewed, as part of the case in chief for 
the Crown, fall into the forbidden categories. They are obscene. 


I looked at two full length films as part of the defence case: 
‘The Story of O** and ‘‘Clockwork Orange’’. They were put 
beforethe court for comparison purposes and as evidence of the 
community's standard of tolerance because the Alberta Board of 
Censors approved them for public showing in this province. Their 
value is limited for that purpose because they represent a different 
type of film. They both have a plot or story, with much more 
violence but less explicit sex. 


This court is not obliged to pass judgment on them, since they 
were never in the possession of the accused. ‘‘The Story of O”’ is 
a particularly shocking film with many sadomasochistic sequences. 
] agree with Dr. Check, who described it in these terms: 


‘* Sexually violent and degrading. It’s one of the most violent 
and degrading films that I have come across ina long time because 
the woman submits to incredible brutality and abuse.”’ 
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Its principal theme is the conditioning of a young Woman to 
become totally servile to her male master. She ts subjected to 
cruelty and humiliations which have their culmination ina scene 
in Which, amidst her screams of pain, she is branded witha red hot 
branding iron. A ring attached to her vulva symbolizes her com- 
plete subjugation. The Alberta Board of Censors approved that 
film for public showing, albeit with the category of “restricted 
adult’’ and with a warning as to its nature. 


Dr. Ezekiel testified that he was a member of the board that 
approved the film. He expressed the view that most members of. 
the public are conservative in their personal viewing habits but 
are quite liberal concerning the viewing rights of others. However, 
he acknowledged that that liberal attitude has flaws as a guide to 
standards of public tolerance because that same majority expresses 
such an attitude without looking at the films that they profess to 
approve or tolerate. In my view such an uninformed attitude has 
little value as an indicator of actual community standards of 
tolerance. 


Likewise, I have attributed little weight to the fact that the 
accused limited memberships in his club to adults over the age of 
19 years and members agreed to refrain from showing the films to 
minors. Such efforts on his part notwithstanding, I share the 
skepticism of Borins Co. Ct. J. inR. v. Doug Rankine Co. (1983), 36 
C.R. (3d) 154.at 171,9C.C.C. (3d) 53 (Ont. Co. Ct.), when he said: 


‘‘The films are intended to be viewed in the home. While the 
pictures are presumably intended for an adult audience, once in 
the home they are available for viewing by all persons, including 
children.” 


In any event, for the reasons already given, the video cas- 
sette films that ] saw, except for ‘‘Greenhorn’’, are obscene and 
their nature does not change according to the age of the possessor 
or the location at which they. are displayed. 


The accused challenges the constitutional validity of s. 159 of 
the Criminal Code. He argues that it infringes his right to freedom 
of expression, as set out in s. 2(b) of the Canadian Charter of 
Rights and Freedoms: 


‘2. Everyone has the following fundamental freedoms: . . . 


‘*(b) freedom of thought, belief, opinion and expression includ- 
ing freedom of the press and other media of communication. 
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Consequently. he seeks a declaration that itis of no force and 
effect under s. 24(1) of the Charter: 

*24.(1) Anyone whose right or freedoms, as guaranteed by 
this Charter, have been infringed or denied may apply toa court of 
competent jurisdiction to obtain such remedy as the court consid- 
ers appropriate and just in the circumstances. 

He asserts the right to produce. exhibit and distribute video 
cassettes which portray sexually explicit activities as part of his 
freedom of expression. That form of expression is indeed limited 
by s. 159. 

However. | hold that the limitations so imposed are *‘reasonable 
limits prescribed by law as can be demonstrably justified in a free 
and democratic society’’ and thus fall within the saving provi- 
sions of s. | of the Charter: 


‘1. The Canadian Charter of Rights and Freedoms guarantees 
the rights and freedoms set out in it subject only to such reason- 
able limits prescribed by law as can be demonstrably justified in a 
free and democratic society.’ 


Ferg J. dealt with the same defence in RX. v. Ramsingh, supra. 
He reviewed the case authorities and arrived at the same conclusion. 
| accept and adopt his analysis of the cases and his reasoning. 
Nothing would be gained by repeating them. 


In the course of his judgment he considered the second 


constitutional or Charter argument raised by the accused in this 
case: s. 159 should be declared to be of no force or effect because 
it is unreasonably vague, with the result that a well-intentioned 
citizen.of common intelligence cannot determine what is required 
of him to enable him to comply with the law. Such a statutory 
provision,.according to the argument, cannot be a reasonable and 
justifiable limitation within s. 1 of the Canadian Charter of Rights 
and Freedoms, as it offends the guarantee of fundamental justice 
ins. 7 of the Charter. Melvin Co. Ct. J. was confronted with the 
same argument on appeal inR. v. Red Hot Video Ltd. (1984), 38C.R. 
(3d) 275, 11 C.C.C. (3d) 389, 10 C.R.R. 377, affirming 6 C.C.C. 
(3d) 331.6C.R.R. 169 (B.C. Co. Ct.). He rejected it at pp. 394-95 
inthese terms: ™~. 


** . . Lam of the view in the case at bar, that the legislation is not 
vague. broad and unreasonable and, accordingly, does not contra- 
vene the guarantee of the right of freedom of expression con- 
tained in s. 2(b) of the Charter. | 
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In 1962 the Supreme Court of Canada in R. vv. Brodie [supra] 
commented on the new obscenity provisions. Although perhaps 
overly optimistic, Judson J. said at p. 179: 


<P think that the new statutory definition does give the Court 
an opportunity to apply tests which have some certainty of mean- 
ing and are capable of objective application and which do not so 
much depend as before upon the idiosyncrasies and sensitivities 
of the tribunal ef fact, whether Judge or jury. We are now con- 
cerned with a Canadian statute which is exclusive of all others. aa 


‘An evidentiary difficulty is created by the Canadian toler- 
ance component in determining whether or not the dominant 
characteristic of a publication is the undue exploitation of sex. In 
my opinion, the very nature of the subject matter covered by s. 
159 results in some recognition of the fluidity in the standards in 
existence in Canada from time to time. Recognition of the exist- 
ence of ¢hange does not result in legislation that is Vague. uncer- 
tain or unreasonable. ”’ 


In my view. Melvin Co. Ct. J. correctly made the point that s. 
159 is not unusually difficult to understand or interpret. The 
difficulty arises in the application of the judicially-created commu- 
nity standards norm, which Is a relative, evolving test. However, 
given the nature of the subject matter, that 1s unavoidable and 
does not detract from the right of society to legislate in this field. 
In R. v. Great West News Ltd., 10 C.R:N.S. 42 at 43, 72 W.W.R. 
354, [1970] 4 C.C.C. 307 (Man. C.A.), Dickson J.A. (as he then 
was) alluded to ‘‘the complexity and difficulty of that area of the 
law which deals with obscenity’’. He then added this conclusion: 


‘Yet all organized societies have sought in one manner or another 
to suppress obscenity. The right of the state to legislate to protect 
its moral fibre and well-being has long been recognized, with 
roots deep in history. It is within this frame that the courts and 


judges must work.’ 


Section 159 is part of that history and it provides the modern 
statement of the law of obscenity. Collins Prov. J. inR. v. Red Hot 
Video Ltd., supra, Melvin Co. Ct. J. on the appeal from Collins 
Prov. J.. and Ferg J. in the Ramsingh case, supra, all rejected the 
defence that s. 159 was of no force and effect because it was too 
vague. I agree with them. 


In the case at bar, the two experts called by the defence were 
of the opinion that.the video cassettes under scrutiny do not have 
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a harmful impact on viewers. However, Dr. Check did not agree. 
He contended that both sexually violent pornography and degrad- 
ing and dehumanizing pomography convey the message that women 
enjoy abusive and anti-social behaviour. Men who are repeatedly 
exposed to such films become more sexually aggressive in their 
relations with women and more tolerant of such behaviour in 
others. That leads to increased callousness towards women on : 
personal level and less receptiveness to their legitimate claims for 
equality and respect. Dr. Check buttressed his opinion by refer- 
ence to sociological studies, research. and experiments that pro- 
duced findings in support of his point of view. 


This court is convinced by his testimony that social harm 
does result from repeated exposure to obscene films. That being 
the case, the Crown has demonstrably justified the need for s. 159 
and the reasonable limitations it places on freedom of expression. 


I find the accused guilty as charged in counts 1 and 2 of the 
indictment. 


Accused convicted. 





R. v. PEREIRA-VASQUEZ (MARTINEZ) (VENEGAS) 
British Columbia County Court, Millward Co. Ct. J. 


Judgment — January 25, 1985. 


Offences — Meaning of ‘obscenity’? — Proof of community standards — 
Not required where material solely exploiting sex. 

Offences —- Gross indecency — Nature and elements of offence — Marked 
departure from decent conduct expected of average citizen in circumstances — 
Offence committed where sexual intercourse not being product of natural 
sexual drives. : 

The accused was charged with making and distributing obscene videotapes 
contrary to s. 159 of the Criminal Code and abetting an act of gross indecency 
contrary to s. 157 of the Criminal Code. The charges related to his having 
directed a film showing explicit sexual scenes. including sexual intercourse. The 
defence was that the films were not obscene and therefore he could not have 
participated in an act of gross indecency. 


Held — Accused convicted on each count. 


The *‘community standards of tolerance” test for obscenity asserted by the 
courts in interpreting s. 159(8) of the Criminal Code is not applicable where the 
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KR. v. WAGNER* 


Alberta Court of Appeal, 
McDermid. Prowse and Irving JIA. 


Judgment — February 10. 1986. 


Obscenity — Possession of obscene matter for publication or distribution — 
Evidence — Trial judge not erring in allowing rebuttal evidence of expert 
concerning possible harm to society from violent and dehumanizing pornography. 
Obscenity — Definition — Trial judge justified in concluding that Video-tapes 


obscene because of probable harm to public resulting from distribution. 

The accused was charged with and convicted of possession of obscene 
Video cassette tapes for purposes of distribution. contrary to s. 159(8) of the 
Criminal Code. The trial judge held that the contemporary Canadian community 
will not tolerate pornography that is sexually explicit with violence or that is 
sexually explicit without violence but is dehumanizing or degrading. However. 
it was held that Canadians will tolerate sexually explicit erotica, no matter how 
explicit. Sexually violent pornography involved the overt infliction of pain and 
the overt use of force or the threat of either. Sexually explicit pornography was 
free of violence but degrading or dehumanizing. with men and women often 
verbally abused and portrayed as having animal characteristics. Sexually explicit 
erotica portrayed positive and affectionate human sexual interaction between 
consenting individuals participating ona basis of equality. The accused appealed. 


Held — Appeal dismissed. 

The trial judge had not erred in allowing the Crown to adduce rebuttal 
opinion evidence of an expert touching upon the possible harm to society 
throughsthe distribution of the video-tapes. was justified by the evidence in 
concluding that the video-tapes were obscene because of the probable harm to 
the public resulting from their distribution. had not-failed to give adequate 
consideration to the defence evidence about community standards of tolerance. 
and had not overlooked the need to be satisfied of the accused's guilt beyond a 
reasonable doubt. 


Editor’s note 

!t is disappointing and surprising that the Alberta Court of Appeal chose to 
dispose of this appeal through a ‘memorandum of judgment delivered from the 
bench’’. The careful judgment of the trial judge. Shannon J.. has been hailed as 
an important contribution to the new judicial classification of obscenity along 
feminist lines to include degradation and to distinguish between erotica and 
obscenity. It has been embraced by the British Columbia Court of Appeal inR. vy. 
Red Hot Video Ltd. (1985). 45 C.R. (3d) 36. 18 C.C.C. (3d) 1, leave to appeal to 
S.C.C. refused 46 C.R. (3d) xxv. and, less directly, by the Supreme Court of 
Canada in Towne Cinema Theatres Ltd. v. R.. [1985] 1 S.C.R. 494. 45 C.R. (3d) 1. 
[1985] 4 W.W.R. 1.37 Alta. L.R. (2d) 289. 18 C.C.C. (3d) 193, 18 D.L.R. (4th) 1. 
61 A.R. 35,59 N.R. 101 — see Sheila Noonan’s article ** Pornography: Preferring 
the Feminist Approach of the British Columbia Court of Appeal to that of the 
Fraser Committee’’ (1985). 45 C.R. (3d) 61. and Beverley Baines’ annotation to 
Towne Cinema Theatres, 45 C.R. (3d) 3. 


Cases considered 
Towne Cinema Theatres Lid. vo R..| 1985] 1 S.C.R. 494.45 C.R. (3d) 3. [1985] 4 


“Leave to appeai to the Supreme Court of Canada was refused 21st April 1986, 
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W.W.R. 1.37 Alta. BR. (2d) 289, 18 C0000, Gd) ISS ISD ALR. thd lo 6b ALR. 
35, SON_R. 101 — considered. 
[Note up with RIO Can. Abr. (2d) Crommal Law (Revised). WE. A84. a TE RRS a. | 


APPEAL. by accused from conviction in Alberta Court of Queen's 
Bench, 43 C.R. (3d) 318. 36 Alta. L.R. (2d) 301. [1985S] ALW.LD. 
314, of possession of obscene video-tapes for purpose of distribution, 

P. Martin, for the Crown. 

R.G. Dickson, for appellant. 

(Calgary No. 17217) 


10th February 1986. Memorandum of judgment delivered 
from the bench by | 

IRVING J.A.:— The appellant was convicted by Shannon J. of 
two counts of possession of obscene matters in the way of video 
Cassette tapes. 

The appellant has urged that the decision of the trial judge [43 
C.R. (3d) 318, 36 Alta. L.R. (2d) 301, [1985] A.W.L.D. 314] was in 
error and should be set aside on the following grounds: 


(1) that the trial judge improperly permitted the Crown to 
adduce the evidence of Dr. Check in rebuttal: 


(2) that the trial judge erred in understanding that Dr. Check 
gave, evidence suggesting that the video-tapes in issue were obscene 
in being beyond the accepted community standards of tolerance: 


(3) that the learned trial judge erred in failing to give any or 
adequate weight to the defence evidence on community standards 
of tolerence, including reference to so-called ‘‘mainstream”’ films 
exhibited in public theatres; and 


(4) that the trial Judge erred in failing to find a reasonable 
doubt about the guilt of the appellant. 


On.the first ground we understand from counsel that the 
Crown intended to rely on the trial judge's viewing of the video- 
tapes to demonstrate the obscenity. Counsel for the Crown was 
aware that the defence proposed to adduce opinion evidence 
about community standards of tolerence. and anticipated that 
such evidence would be not untypical. When the defence witness 
Dr. BoyanowskKi. in particular, gave evidence. his testimony went 
beyond community standards of tolerance and into the field of 
possible harm to society which might result from the distribution 
of such videos. Dr. Boyanowski foresaw no such harm from the 
videos. 


This evidence perhaps anticipated the remarks of Dickson 
C.J.C. in Towne Cinema Theatres Ltd. v. R.. [1985] 1 S.C.R. 494, 45 





ee ee ee on - 


R.v. Wagner | Alta. ] ving JA, \>? 
CR. (3d) 1. | 1985] 4 WlIWLR. 1 37 Alta ER. (2d) 289. 18 CLO, 
(3d) 193, IS DLR. (4th) bo 6) ALR. 3S. S9 NOR. LOL. where he said 
Hip. 202: 


Nevertheless. as wall presently appear. iors rmportant to remember 
that from the very beginning of this Courts consideration of s. 1S9C8) 
“community standards” have been viewed as one Measure OF Cundueness 
Inthe exploitation of sev. Phey have never been seen us the on/y measure 
of such undueness: still less has a breach of community standards been 
treated as in itselfa criminal offence. 

There are other ways in which exploitation of sex might be “‘undue -. 
Ours ts not a perfect society and it is unfortunate but true that the 
community may tolerate publications that cause harm to members of 
society and therefore to society as a Whole. Evenif. at certain times. there 
is a coincidence between what is not tolerated and what ts harmful to 
society, there is no necessary connection between these two concepts. 
Thus, a legal definition of “‘undue’’ must also encompass publications 
harmful to members of society and therefore. to society as a whole. 
This issue of possible harm thus broadened the issues before 


the trial court. 


The Crown thereupon sought permission to adduce in rebut- 
tal opinion evidence of Dr. Check touching upon the harm to 
society that distribution of the video-tapes might cause. The 
matter was fully argued before the trial judge, who in his discre- 
tion permitted that evidence to be led. Although the appellant 
urges that it was unfair to him to have such evidence called in 
rebuttal, we note that he did not seek to answer it by requesting 
permission to adduce further evidence in surrebuttal. 


In the circumstances, we will not interfere with the discretion 
of the trial judge in permitting the Crown to call Dr. Check in 
rebuttal. His discretion was not based on any wrongful principle, 
and indeed appears justified in the peculiar circumstances of this 


Case. 


The second ground of appeal touches upon the trial judge's 

comment in his reasons for judgment at p. 587 [pp. 330-31 (C.R.)]: 

Dr. J.V.P. Check. assistant professor of psychology at York University. 

viewed all of the video cassette films that were shown in court except 

**Greenhorn”™’. They all exceed the community standard of tolerance, in his 
opinion. [The italics are mine. } 

The sentence italicized may well be inaccurate. However. it 
does not appear that the inaccuracy affected the decision. The 
trial judge concluded that the video-tapes were obscene because 
of the probable harm to the public. The trial judge stated [at p. 332 
(C.R.)]: 


In such films a dominant characteristic is the exploitation of sex: 
indeed. ittisthe dominant characteristic. That exploitation becomes undue. 
and the films consequently obscene: 
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(lafany such episode or episodes present crime. horror. Vielence. of 
cruelty in association with the sexually explicit activities: or 


(2) af any such episode or episodes portray the parlieipants ma 
manner thats dezrading or dehumanizing. 


Shin-Hicks are not obscene if they merely present e\plicit crouea. 
Thus seven films that I viewed. as part of the case in chief for the 
Crown, fall into the forbidden categories. They are obscene. 
At p. 592 [pp. 335-36 (C.R.)] he said: 


In the case at bar. the two experts called by the defence were of the 
opinion that the video cassettes under scrutiny do not have a harmful 
impact on viewers. However. Dr. Check did not agree. He contended that 
both sexually violent pornography and degrading and dehumanizing por- 
nography convey the message that women enjoy abusive and anti-social 
behaviour. Men who are repeatedly exposed to such films become more 
sexually aggressive in their relations with women and more tolerant of 
such behaviour in others. That leads to increased callousness towards 
women ona personal level and less receptiveness to their legitimate claims 
for equality and respect. Dr. Check buttressed his opinion by reference to 
sociological studies. research. and experiments that produced findings in 
support of his point of view. 

This court is convinced by his testimony that social harm does result 
from repeated exposure to obscene films. 


In our view the trial judge was justified by the evidence in 
concluding that the video-tapes were obscene because of the 
probable harm to the public resulting from their distribution, and 
accordingly this ground of appeal is rejected. 


On the third ground of appeal we find that there is no merit in 
the suggestion that the trial judge failed to give adequate consider- 
ation to the defence evidence about community standards of 
tolerance. As I have pointed out, the trial judge found obscenity 
from the probable public harm following distribution. It is also 
apparent from this case that the opinions of the defence witnesses 
were strongly challenged in the cross-examination and whatever 
weight the trial judge would give to such evidence was for him and 
for him alone. 


In the last ground of appeal it is suggested that the trial judge 
overlooked the need to be satisfied of the appellant’s guilt beyond 
a reasonable doubt, While the words “‘reasonable doubt’ were 
not used by the trial judge. we are of the opinion that it is implicit 
in his reasons for judgment that the trial judge was satisfied of the 
appellant’s guilt bevond a reasonable doubt. 


The appeals are accordingly dismissed. 
Appeal dismissed. 
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nothing more than his or her own personal experience. In effect. 
What the trier of fact does in the absence of evidence is attribute 
by inference his or her own perception to the entire Canadian 
community. | would think that requiring the trier of fact to make 
the determination on the basis of evidence adduced would render 
the task easier rather than more difficult. It would also. in my 
View, Inspire greater public confidence in the result. Moreover, it 
might well have the very desirable effect of enhancing uniformity 
in the application of the law of obscenity since evidence of commu- 
nity standards which is relevant {0 one prosecution will com- 
monly be relevant to others. 


I agree with the Chief Justice that the appeal must be allowed, 
the judgment at trial and on appeal set aside and a new trial 
ordered. 


Appeal allowed; new trial ordered. 





R. v. RED HOT VIDEO LTD. 


British Columbia Court of Appeal, Nemetz C.J.B.C.. 
Hinkson and Anderson JJ.A. 


Judgment — March 18, 1985. 


Offences — Meaning of ‘‘obscenity’? — Definition — Erotic material not 
necessarily obscene — Film degrading men and women by portraying them as 
having animal characteristics being unduly exploitive of sex and obscene. 


Defences — Charter of Rights and Freedoms (Constitution Act, 1982) — Life, 
libert}\ and security — Criminal Code definition of obscenity and community 
standard test not being so vague and overbroad as to violate s. 7 of Charter. 


Defences — Charter of Rights and Freedoms (Constitution Act, 1982) — 
Guarantee of rights and freedoms — Criminal Code obscenity provisions being 
limitation upon rights in ss. 2 and 7, but reasonable and demonstrably justified in 
free and democratic society under s. 1. : 


The accused was convicted of three counts of possession of obscene video- 
tapes for distribution. An appeal having been dismissed. the accused appealed 
further. arguing that s. IS9of the Criminal Code was so vague and overbroad that 
It violated the princsgles of fundamental Justice guaranteed by s. 7 of the 
Canadian Charter of Rights and Freedoms and was not a reasonable limit upon 
Ireedom of expression within the meaning of ss. | and 2() of the Charter. 


Held — Appeal dismissed. 


Per NEMETZ C.J.B.C. (HINKSON J.A. concurring): Eroticism ina written or 
Visual artistic matrix is not obscenity. A film which degrades men and women by 
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O11. 6 CCC. (3d) 331, 6 C.R.R 169.) 


AG. Henderson, R. Davies and M.S. Dwor, tor appellant. 
JD. Taylor and A. Budlovsky, for the Crown. 


(Vancouver No. CA 002067) 


Ith March 1985. Nemerz C.J.B.C. CHINKSON J.A. con- 
curring):— After a trial before Collins Prov. J. in the Provincial 
Court at Victoria, Red Hot Video Limited (the appellant) was 
convicted of three counts of possession for the purpose of distribu- 
tion of three obscene videotapes. ‘Bad Girls”’. “The Filthy Rich. 
and ‘‘Candy Stripers”’ [[1983] B.C.W.L.D. 1626]. The convic- 
tions were appealed to Melvin Co. Ct. J. of the County Court of 
Vancouver Island, who on 6th March 1984 dismissed the appeal 
and affirmed the convictions [38 C.R. (3d) 275, [1984] B.C.W.L.D. 
1226, [1984] W.C.D. 116, 11.C.C.C. (3d) 389, 10C.R.R. 377]. The 
appellant now seeks leave to appeal to this court. 


The Criminal Code provides in part: 


159. (1) Every one commits an offence who 


(a) makes, prints, publishes, distributes, circulates, or has in his 
possession for the purpose of publication. distribution or circulation any 
obscene written matter, picture, model, phonograph record or other thing 
whatsoever, Or 


. (b) makes, prints, publishes, distributes, sells or has in his possession 
for the purpose of publication, distribution er circulation, a crime comic 


(8) For the purposes of this Act, any publication a dominant character- 
istic of which is the undue exploitation of sex. or of sex and any one or 
more of the following subjects, namely, crime, horror. cruelty and violence. 
shall be deemed to be obscene. . 


Counsel for the appellant concedes that Parliament is entitled 
to legislate against obscenity or pornography. He further con- 
cedes that all three films are obscene. He acknowledges that 
‘‘Bad Girls’? and ‘‘The Filthy Rich” are concerned solely with 
sex and violence, and that ‘‘Candy Stripers” is concerned solely 
with sex sans violence. 


However, it is submitted that: 


|. Section 159 is so ‘vague and overbroad” that it violates 
the principles of fundamental justice guaranteed by s. 7 of the 
Canadian Charter of Rights and Freedoms. 1.e.. that ““Everyone 
has the right to life, liberty and security of the person and the right 


. 


not to be deprived thereof except in accordance with the princi- 
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ples of fundamental justice.” 


2. Section 159 is not a “reasonable limit’? upon freedom of 
expression within the meaning of s. | and s. 2(b): 
|. Phe Canadian Charter of Rights and Freedoms guarantees the rights 


and freedoms set outin it subject only to such reasonable limits preseribed 
by law as can be demonstrably justified in a free and democratic sociely. 


2. Everyone has the following fundamental freedoms: . . . 


(b) freedom of thought, belief. opinion and expression. Including 
freedom of the press and other media of communication. 


By way of preface. it is to be noted that historically Canadian 
courts have been disinclined to act as censors of depictions or 
writings which allegedly are obscene. To the contrary, itis only if 
it is shown that such writings or depictions are clearly obscene 
that the courts will act: R. v. Dom. News & Gifts (1962) Lid..40 C.R. 
109. 42 W.W.R. 65, [1963] 2 C.C.C. 103, reversed [1964] S.C.R. 
-51, 42 C.R. 209, [1964] 3 C.C.C. 1 (accepting the dissent of 
Freedman J.A. inits entirety). Eroticism contained ina written or 
visual artistic matrix is one thing. obscenity is another. 


Here, we are not faced with having to determine whether the 
films before us are obscene. They are conceded to be obscene. 
For centuries democratic societies have set certain limits to free- 
dom of expression. Libel and slander are two such limitations. 
Obscenity is also a limitation. As Dickson J.A. (now C.J.C.) said 
in R. v. Great West News Ltd., 10 C.R.N.S. 42, 72 W.W.R. 354, 
[1970] 4 C.C.C. 307 at 309 (Man. C.A.): 


. all organized societies have sought in one manner or another to 

‘. suppress obscenity. The right of the state to legislate to protect its moral 

fibre and well-being has long been recognized, with roots deep in history. 
It.is within this frame that the courts and judges must work. 


Again, in R. v. Prairie Schooner News Ltd. (1970), 75 W.W.R. S85, 
12 Cr. L.Q. 462, 1 C.C.C. (2d) 251 at 271 (Man. C.A.), the learned 
Chief Justice considered the scope of free speech under the old 
Canadian Bill of Rights and said this in part: 


Freedom of speech is not unfettered either in criminal law or civil law. The 
Canadian Bill of Rights was intended to protect, and does protect, basic 
freedoms of vital importance to all Canadians. It does not serve as a shield 
behind which obscene matter may be disseminated without concern for 
criminal consequences. The interdiction of the publications which are the 
subject of the present charges in no wav trenches upon the freedom of expression 
which the Canadian Bill of Rights assures. [The italics are mine. } 
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ltis my view that these words apply equally to the new Charter of 
Rights and Freedoms, s. 1b) and s. 7. If we look at American 
decisions one must take care to consider the basic difference 
between their Bill of Rights and our Charter. Section | of the 
Canadian Charter provides that the rights and freedoms set oul in 
the Charter are guaranteed “subject only to such reasonable 
limits prescribed by law as can be demonstrably justified ina free 
and democratic society’. The American Bill of Rights does not 
have such a limitation. This Canadian proviso is of paramount 
importance when one examines American case law for assistance 
in interpreting our Charter. Even with the lack of such limitation. 
the Supreme Court of the United States, in considering their First 
Amendment, has held that “obscenity is not within the area of 
protected speech or press’: Ginsberg ¥. New York, 390 U.S. 629 at 
635. 20 L. Ed. 2d 195, 88 S. Ct. 1274. rehearing denied 391 U.S. 
974. 20 L. Ed. 2d 887, 88 S. Ct. 2029 (1968), per Brennan J. Also 
see New York y. Ferber, 484 U.S. 747. 73 L. Ed. 2d 1113 at 1120-21. 
102 S. Ct. 3348 (1982), where White J. adopted this tenet from 
Chaplinsky v. New Hampshire, 315 U.S. 568 at 571-72, 86 L. Ed. 
1031, 62 S. Ct. 766 (1942): 


There are certain well-defined and narrowly limited classes of speech, 

_the prevention and punishment of which have never been thought to raise 

~ any Constitutional problem. These include the lewd and obscene. . . It has 

been well observed that such utterances are no essential part of any 

exposition of ideas, and are of such slight social value as a step to truth that 

any benefit that may be derived from them 1s clearly outweighed by the 
social interest and morality . . . 


~ Accordingly, the first question is whether the definition of 
obscenity contained ins. 159(8) is so “*vague and overbroad”’ that 
persons of ordinary intelligence are unable to ascertain its mean- 
ing and thus have their rights under s. 7 of the Charter negated. 


| agree with counsel for the appellant that the laws must not 
be vague. In particular, a criminal statute must delineate with 
certitude an understandable and ascertainable standard. I turn, 
therefore. as a guide for the citizen, to examine s. 159. Subsection 
(8) was first enacted in 1959 [by 1959 (Can.), c. 41, s. 11]. It was 
considered by the Supreme Court of Canada in Brodie v. R.; 
Dansky v. R.; Rubin v. R.. [1962] S.C.R. 681, 37 C.R. 120, 132 
C.C.C. 161, 32 D.L.R. (3d) 507. Speaking of s. 159(8) [then s. 
150(8) of the Criminal Code, 1953-54 (Can.), c. 51]. Judson i 
speaking for himself and Cartwright, Abbott and Martland JJ.. 


said [at p. 702): 


SURAR RR PE eR Rec rien a ee 
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... TP think that the new statutory definition does give the Court an 
opportunity to apply tests which have some certainty of meaning and are 
capable of objective application and which do not so much depend us 
before upon the idiosyncrasies and sensitivities of the tribunal of fact. 
Whether judge or jury. [The italics are mine. | 
Of course, ‘as before” referred to the old Hicklin test (R. Vv. Hicklin 
(1868), L.R. 3 Q.B. 360), which the learned justice considered 
“vague. difficult and unsatisfactory to apply”’ [p. 702]. This state- 
ment of Judson J. was referred to with approval 16 years later by 
Laskin C.J.C. and Spence and Dickson JJ. in Dechow v. R.. | 1978] 
1S.C.R. 951,40 C.R.N.S. 129, 35 C.C.C. (2d) 22, 76 D.L.R. (3d) 
1, 16 N.R. 204. 


Mr. Henderson, for the appellant, submits that the vague- 
ness in s. 159 lies in the use of the ‘*community standard”’ test to 
determine what is obscene under s. 159(8). That proviso states 
that a publication is obscene if a dominant characteristic of it is 
the ‘‘undue exploitation”’ of sex or sex with other elements stated 
therein such as violence. The Supreme Court of Canada has held 
that there is undue exploitation when the accepted standards of 
tolerance in the contemporary Canadian community have been 
exceeded: Brodie v. R., supra. First it is argued that the commu- 
nity tolerance standard is such a difficult and elusive concept that 
it leaves citizens unable to predict with any certainty whether 


_they are partaking in proscribed activity. 


I cannot accept this submission. The fact of the matter is that 
in all the cases cited to us by both counsel the courts found no 
difficulty in applying the community standards rule. As was pointed 
out by Dickson J.A.inR. v. Great West News Ltd., supra, at p. 315: 


Se If any inference can be drawn from Brodie it is that the Judge must, in the 
. final analysis, endeavour to apply what he, in the light of his experience, 
\regards as contemporary standards of the Canadian community. In so 
doing he must be at pains to avoid having his decision simply reflect or 
project his own notions of what is tolerable. 


What, then, are the standards to be considered? These standards 
were eloquently articulated by Freedman J.A. (as he then was) in 
Dom. News, supra, and | quote him in part [p. 116]: 
Those standards are not set by those of lowest taste or interest. Nor are 
they set exclusively by those of rigid, austere, conservative, or puritan 


taste and habit of mind. Something approaching a general average of 
community thinking and feeling has to be discovered. 


He went on to state that the standards must be of the Canadian 
contemporary community, since the mores of society change. 
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Having these tenets in: mind, what can be said of the films 
under consideration? Of “Bad Girls” there is nothing that can be 
suld to have it escape the sanction set out in the understandable 
and certain language of s. 159(8), which states that any publica- 
tion a dominant characteristic of which is the undue exploitation 
of sex or of sex and any one or more of the following subjects. 
namely. crime. horror, cruelty and violence, shall be deemed to be 
obscene. A reading of Collins Prov. J.’s description leaves me in 
no doubt whatsoever that “*Bad Girls’’ is wholly destitute of a 
literary plot. but consists in not only repetitive depictions of a 
sexual orgy including cunnilingus, fellatio and buggery. but also a 
belt beating of a naked woman. It portrays dehumanizing and 
degrading sexual behaviour accompanied with violence, behaviour 
unacceptable by any Canadian community standard. 


As for ‘*Filthy Rich’’, the film falls into the same category as 
‘Bad Girls’’, since the scenes depicted include violence (rape), 
and cunnilingus, fellatio, buggery and group sex. I see very little 
difference in ‘*Candy Stripers*’. While the sexual behaviour may 
not be as overtly violent as in the other two films, we have here a 
visual depiction of the undue exploitation of sex together with 
cruelty. 


As Shannon J. noted [at p. 331 (C.R.)] inR. v. Wagner, Alta. 
Q.B., 18th January 1985 (not yet reported) [now reported 43 C.R. 
(3d) 318, 36 Alta. L.R. (2d) 301], such unduly exploitative films, 
even if devoid of acts of violence, degrade men and women by 
portraying them as having animal characteristics. ‘‘Women. 
particularly, are deprived of unique human character or identity 
and are depicted as sexual playthings, hysterically and instantly 
responsive to male sexual demands.”’ I agree and add that this 
type of degrading vilification of women is unacceptable by any 
reasonable Canadian community standard. 


Accordingly, it is my opinion that s. 159 and the use of the 
community standard test in its interpretation is not so ‘‘vague and 
overbroad’’ as toimpinge on the right set out ins. 7 of the Charter. 


If s. 1591s a limitation upon the rights set out ins. 7 ands. 2, is 
it a reasonable limitation that can be demonstrably justified in a 
free and democratic society? In my opinion it is. Judges are not so 
insulated from observing community standards that thev have 
failed to notice the growing concern expressed by the Canadian 
community at large that the undue sexual exploitation of women 
and children depicted in certain publications and films can, in 
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certain circumstances, lead to abject and servile vicuimuzation. Lo 
protect these classes of our society. Parliament has enacted s. 
1S9. a precise and understandable standard for the guidance of 
those who would contravene contemporary Canadian community 
standards. 


Melvin Co. Ct. J. was right in upholding the decision of the 
learned trial judge. | would dismiss this appeal. 

ANDERSON J.A.:— After a trial before Collins Prov. J. the 
appellant was convicted pursuant to s. 159(1)(a) of the Code of 
three counts of possession of obscene videotapes for the purpose 
of distribution [[1983] B.C.W.L.D. 1626]. An appeal was taken to 
Melvin Co. Ct. J., who affirmed the convictions [38 C.R. (3d) 275, 
[1984] B.C.W.L.D. 1226, [1984] W.C.D. 116, 11. C.C.C. (3d) 389, 
10 C.R.R. 377], and the appellant now seeks leave to appeal from 
the judgment of Melvin Co. Ct. J. 


__ The videotapes in question were described by the learned 
trial judge as follows: 





I viewed the three videotapes in court. **Bad Girls’ contains scenes 
showing close-up and explicit views of female and male genitalia, erection. 
cunnilingus. sexual intercourse, fellatio and buggery. There are scenes of 
women masturbating, of a man ejaculating in the face of a woman. of 
lesbian love-making, again showing close-up and explicit views of female 
genitalia. A naked woman in chains is ordered to urinate ona man. Women 

, are made to watch acts of fellatio and ejaculation on the naked body of a 
~ woman. An act of cunnilingus is performed on a woman while she is 
bound. A naked woman, while in chains. is beaten with a belt and asked if 
she wants the assailant’s penis. When she agrees. she is required to 
commit fellatio while other persons watch. This conduct arouses the 
others and soon there is a sex orgy with lesbian love-making, cunnilingus. 
fellatio, sexual intercourse and ejaculation. The film from beginning to end 
“\ portrays prolonged and close-up scenes of sexual activity in the most 
explicit manner. Nothing is left to one’s imagination and the sexual activ- 

ity is not simulated. 


\ “The Filthy Rich’’ opens with scenes of cunnilingus by two couples. 
Then both couples engage in sexual intercourse. In each case there are 
prolonged and vivid close-up views of male and female genitalia. The film, 
like **Bad Girls’’, continues with almost unending scenes of cunnilingus. 
both male and female masturbation. sexual intercourse in various positions. 
male ejaculation, fellatio, fellatio and cunnilingus together, erections, 
rape. buggery and group sex. As in ‘‘Bad Girls’’, the sex acts are not 
simulated. 


‘Candy Stripers’? opens with a vivid and explicit scene of sexual 
intercourse, culminating in the man ejaculating in the woman’s face. 
Thereafter the film for the most part has an almost continuous string of 
scenes depicting explicit acts of lesbianism, with women performing what 
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mivht best be described as Ufemate cummiliagus) on one another and 
mnscrting fingers inoone anothers anus. Pn all cases there are prolonged 
close-up views of female genitalia. In several scenes @ Woman is shown 
masturbating with a banana. In other scenes a man places a finger im a 
women’s vagina, then two fingers. then three fingers and eventually bis 
whole hand up to his wrist. When he withdraws his hand a woman takes 
over and eventually places both of her hands in the vagina of the same 
woman. These scenes are prolonged and extremely explicit. There are 
scenes showing acts of cunnilingus, sexual intercourse, buggery. ejacula- 
tion in the face of women. and fellatio. Towards the end of the filma party 
deteriorates into what can best be described as a sex orgy. As inthe other 
films, the acts | have described are not simulated. 

It is:conceded by counsel for the appellant that all three 
videotapes are “obscene”. It 1s agreed that *‘Bad Girls’ and 
‘Filthy Rich’’ are concerned solely with sex and elements of 
violence. It is also agreed that *‘Candy Stripers” is concerned 
solely with sex not involving violence. The grounds upon which 
the application for leave to appeal is founded are: 


* (1) that s. 159(8) of the Criminal Code is so vague, uncertain, 
overbroad and incapable of definition that it violates the princi- 
ples of fundamental justice guaranteed by s. 7 of the Charter: and 


(2) that s. 159(8) of the Criminal Code is not a ‘reasonable 
limit’ ‘upon freedom of expression within the meaning of s. | and 
2(b) of the Charter. 


Section 159(8) of the Criminal Code reads as follows: 


(8) For the purposes of this Act. any publication a dominant character- 
istic of which is the undue exploitation of sex. or of sex and any one or 
more of the following subjects, namely, crime, horror, cruelty and violence, 
shall be deemed to be obscene. 


The relevant sections of the Charter are: 


1. The Canadian Charter of Rights and Freedoms guarantees the 
rights and freedoms set out in it subject only to such reasonable limits 
prescribed by law as can be demonstrably justified in a free and demo- 


cratic society. 
2, Everyone has the following fundamental freedoms: . . 


(b) freedom of thought. belief, opinion and expression, including 
freedom of the press and other media of communication... 


7. Everyone has the right to life. liberty and security of the person and 
the right not to be deprived thereof except in accordance with the princi- 
ples of fundamental justice. 

In his factum, counsel for the Crown makes the following 
concession: 
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The respondent agrees that: 


“Tas accepted that law cannot be vague. undefined, and totally 
discretionary; it must be ascertainable and understandable. Any dimits 


placed on the freedom of expression cannot be left to the whim of an 

official: such limits must be articulated with some preemsion or they cannot 

be considered to be law. 

Re Ontario Film & Video Appreciation Society and Omario Board of Censors. 

supra 41 O.R. (2d) at p. S92. 147 D.L.R. (3d) at p. 67. 

In view of the concession made by counsel for the Crown, the 
major issue in this appeal is whether or not s. 159(8) of the 
Criminal Code is so vague ‘‘that men of common intelligence 
must necessarily guess at its meaning and differ as to its application’: 
see Hamilton Independent Variety & Confectionery Stores Inc. \. 
Hamilton (1983), 20 M.P.L.R. 241, 143 D.L.R. (3d) 499 at 507, 4 
C.R.R. 230 (Ont. C.A.). 


| The argument of counsel for the appellant with respect to this 
issue may be summarized as follows: 


(a) The courts have encountered great difficulty in defining 
national standards of ‘‘undueness’’. 


(b) Section 159(8) of the Code does not describe the sexual 
acts the depiction of which constitutes an offence. 


‘(c) Section 159(8) does not contain any definition of the 
words ‘‘exploitation’’. ‘‘undueness’’ or “‘sex’”’. 


(d) While the courts have held that ‘‘undueness’’ is to be 
determined by national community standards, such standards do 
not enable a citizen to ascertain what may or may not be depicted. 


(e) National community standards are virtually impossible to 
ascertain or define. 


(f} Community standards vary from time to time. 


(g) \t is much more difficult to ascertain the national level of 
tolerance than the national level of approval. 


(h) The expert evidence adduced in this case shows that there 
can be no true national standard. 


(i) There is.no mechanism by which a citizen can obtain 


“prior approval’’ of material which he desires to publish. 


(j) The decision as to whether or not to prosecute depends on 
the arbitrary determination by police and prosecutors that pub- 
lished material does or does not offend against national commu- 
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mity standards, 


The argument of counsel for the appellant has considerable 
merit but must, in my opinion, fail for the following reasons: 


(1) The fact that the terms of a statute are not capable of 
precise definition is not in itself a reason for holding that the 
statute does not disclose an offence known to the law. 


(2) The standards fixed by the courts are not so lacking in 
precision as not to enable a citizen “to foresee. toa degree that is 
reasonable in the circumstances, the consequences which a given 
action may entail”. 


(3) The standards fixed by the courts are rendered more 
precise by the constitutional limitations on Parliament set outins. 
2 of the Charter of Rights because all limitations on freedom of 
expression must. in accordance with s. | of the Charter, be 
‘“seasonable’’ and “demonstrably justified in a free and demo- 
cratic society” 


As to the first issue, the judgment of the European Court of 
Human Rights in Sunday Times v. U.K. (1979). 2 E.H.H.R. 245 at 
271, 1s directly on point: 


49. In the Court's opinion, the following are two of the requirements 
that flow from the expression ‘‘prescribed by law’. First. the law must be 
adequately accessible: the citizen must be able to have an indication that is 
adequate in the circumstances of the legal rwes applicable to a given case. 
Secondly, a norm cannot be regarded as a ‘‘law’’ unless it is formulated with 
sufficient precision to enable the citizen to regulate his conduct: he must be able 
— if need be with appropriate advice — to foresee, to a degree that is reasonable 
in the circumstances, the consequences which a given action may entail, Those 

consequences need not be foreseeable with absolute certainty: experience shows 
this to be unattainable. Again, whilst certainty is highly desirable, it may bring in 
is train excessive rigidity and the law must be able to keep pace with changing 
circumstances. Accordingly, many laws are inevitably couched in terms which. 
10 a greater or lesser extent, are vague and whose interpretation and application 
are questions of practice. [The italics are mine. ] 


See also the judgment of Zuber J.A. in Popert v. R. (1981), - 
C.R. (3d) 393, 58 C.C.C. (2d) S505 at 508-509 (Ont. C.A.), a 


follows: 


/ 


I concede that the term “immoral” is a word of imprecise meaning and 
that it may be difficult to apply. However. the problem is not unique. 
Often the law. whether a product of case law or statute, expresses itself in 
imprecise terms such as ‘‘reasonable’’, ‘‘undue™’. and ‘‘dangerous’’. It is 
through such words that the values of the community find expression in 
the court-room. It is the function of the Courts to work as best as they can 
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with the tools i hand. 


Regard should also be had to the judgment of Judson J. in 
Brodie v. R.; Dansky v. R.; Rubin y. R.. 11962] S.C.R. 681 at 702, 37 
CR. 120. 132 C.C.C. 161. 32 D.L.R. (3d) S97: 


In contrast. | think that the new statutory definition does give the 
court an opportunity to apply tests which have some certainty of meaning 
and are capable of objective application and which do not so much depend 
as before upon the idiosyncrasies and sensitivities of the tribunal of fact, 
whether judge or jury. We arc now concerned with a Canadian statute 
which is exclusive of all others. 


Counsel for the appellant submits that the issue here has been 
determined in his favour in the United States Supreme Court by 
the judgment of the majority in Miller v. California, 413 U.S. 15,37 
L. Ed. 2d 419, 93S. Ct. 2607. rehearing denied 414 U.S. 881,38 L. 
Ed. 2d 128, 94 S. Ct. 26 (1973). It is argued that, because of 
vagueness and overbreadth. the Supreme Court required state 
legislatures to specify the sort of depiction of sexual conduct that 
was prohibited. The portion of the judgment of Burger C.J. relied 
upon reads as follows (at pp. 23-24): 


We acknowledge, however. the inherent dangers of undertaking to regu- 
late any form of expression. State statutes designed to regulate obscene 
materials must be carefully limited. See Interstate Circuit. Inc. v. Dallas, 

- supra. at 682-685, 20 L Ed 2d 225. As a result, we now confine the 
permissible scope of such regulation to words which depict or describe 
sexual conduct. That conduct must be specifically defined by the applica- 
ble state law, as written OF authoritatively construed. 


The footnote to the quoted extract reads in part as follows: 


We do not hold. as Mr. Justice Brennan intimates, that all States 
_ other than Oregon must now enact new obscenity statutes. Other existing 
\ state statutes, as construed heretofore or hereafter. may well be adequate. 
See United States v. 12 200-Ft. Reels of Film. 413 US, p 130n 7.37 LEd2d 

p 507. 


The distinguishing words are ‘‘or authoritatively construed” 
and ‘'as construed heretofore or hereafter’. 


In Canada, s. 159(8) has been authoritatively construed and 
defined by the Supreme Court of Canada and the appellate courts. 
These judgments are extensively reviewed by Borins Co. Ct. J. in 
R. vv. Doug Rankine Co. (1983), 36C.R. (3d) 154,9C.C.C. (3d) 54 at 
60-64 (Ont. Co. Ct.), as follows: 

The significant judgments of the Supreme Court of Canada are R. v. 


Brodie [supra] and Dominion News & Gifts (1962) Lid. v. The Queen. [1964] 3 
C.C.C. 1. [1964] S.C.R. 951. 42 C.R. 209. in which the Supreme Court 
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adopted the reasons given by Freedman J.A. in the Manitoba Court of 
Appeal: {1963]2 C.C.C. 103 atp. | 18. 40 CLR. 109, 42 W.W.R. 68. These 
cases and others were reviewed by the Ontario Court of Appeal in R. v. 
Sudbury News Service Lid. (1978), 39 C.C.C. (2d) bat p. 6, IR OLR. (2d) 428, 
where the test to be applied in determining whether or not the prosecution 
has proved that a publications is obscene isdiscussed by Howland C.J.O.: 


“Let me turn now to the question of obscenity. At least as far as 
publications are concerned, it has now been determined by the Supreme 
Court of Canada in Dechow v. The Queen (1977). 35 C.C.C. (2d) 22. 76 
D.L.R. (3d) 1.40 C.R.N.S. 129. that the definition of obscenity ins. 159(8) 
is exhaustive. Under s. 159(8) of the Code. for a publication to be deemed 
to be obscene it is not sufficient that a dominant characteristic of it has 
been the exploitation of sex. There must have been an ‘undue’ exploita- 
tion of sex. In determining what is undue exploitation within s. 159(8). the 
test to be applied is whether the accepted standards of tolerance in the 
coptemporary Canadian community have been exceeded.” 


At p. 7 Howland C.J.O. continues: 


“It is the standards of the community as a whole which must be 
considered and not the standards of a small segment of that community 
such as the university community where a film was shown (R. v. Goldberg 
eral (1971), 4C.C.C. (2d) 187. [1971] 3 O.R. 323) ora city where a picture 
was exposed: R. v. Kiverago (1973), 11 C.C.C. (2d) 463. The standard to be 
applied is a national one, R. v. Cameron, [1966] 4C.C.C. 273. [1966] 2 O.R. 
777. 58 D.L.R. (2d) 486: R. v. Duthie Books Ltd., [1967] 1 C.C.C. 254, 58 
D.L.R. (2d) 274, 50 C.R. 55; R. v. Ariadne Developments Lid. et al ( 1974), 19 
C.C.C. (2d) 49 at p. 59, 8 N.S.R. (2d) 560.”” 


Although s. 159(8) speaks of a “publication”’and although “publication” 
is not defined in the Criminal code, it would seem that the courts have 
interpreted the word as including video-cassette tapes and motion pictures: 
see, e.g., R. v. Times Square Cinema Lid. (1971). 4C.C.C. (2d) 229. [1971] 3 
O.R. 688 (Ont. C.A.):; R..v. Odeon Morton Theatres Lid. and United Artists 

“Corp. (1974), 16 C.C.C. (2d) 185. 45 D.L.R. (3d) 224, [1974] 3 W.W.R. 304 
(Man. C.A.). It would seem. therefore, that ‘‘publication”’ as used in s. 
159(8) is not confined to anything produced by the medium of print such as 
a book or magazine. 


In discussing how the judge or jury should approach the question of 
community standards, Howland C.J.O. states at pp. 7-8: 


“The trier of fact. Judge or jury as the case may be, will no doubt rely 
on the best evidence available and will draw ona lifetime experience in the 
Canadian community. The task is to determine in an objective way what Is 
tolerable in accordance with the contemporary standards of the Canadian 
community, and not merely to project one’s own personal ideas of what Is 
tolerable. Expert evidence has to be considered in determining the weight 
to be given to it. but it can be rejected in its entirety if the conclusion Is 
reached that no finding can be based on it. Expert evidence may be of 
considerable assistance, particularly in areas where the Judge or jury 
making the determination has no expertise. such as the understanding and 
appreciation of art.” 
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Howevel. these comments appear to have been qualified somewhat bs 
subsequent decisions. For example. in R. Popert (supral. Zuber Jo. 
states. 


“In my view. the learned trial Judge Was inerror. Phe reference tod 
community standard imports an objective test into the ascertainment ot 
indecency and immorality and while evidence with respect to community 
standards 1! admissible and sometimes helpful. it 1 not a fact which the 
Crown Is obliged to prove as a part of its cuse, sec BK. Y- Prairie Schoener 
News Ltd. and Powers | 1970). | C.C.C. (2d) 3§1.75 W.W.R. 585. 12 Crim. 
L.Q. 462; 8. ¥- Great West News Lid.. Mantell and Mitchell, 11970] 4 CCA. 
307. 10 C.R.N.S. ome W.W.R. 354. 


See. also. R.¥- Sidey (1989). occ c. tts) 9§7 (Ont. C.A.). and Re Regina 
and Provincial News Co. and Two Others ( 1974). 79 C.C.C. (2d) 129 al P- 137. 
$2 D.L.R. (3d) 222. 1974] 6 W.W.R. 137 (Alta. C.A.). 


A very helpful discussion of the factors to be taken into account in 
ascertaining community standards 1s found in the reasons for judgment ot 
Freedman J.A. ‘n the Dominion News case. SUPFa. at pp- 116-7, where he 
discusses the application of the test to two magazines. 


“Can it fairly be said that this was 4 dominant characteristic of either 
Dude or Escapade? | have examined them both with care. That they do not 
qualify as reading matter which I would personally select for My self even 
in an idle hour is undoubtedly the case. But that does not make them 
obscene. In this area of the law one must be especially vigilant against 
erecung personal tastes OF prejudices into legal principles. Many persons 
quite evidently desire to read these magazines, even though | do not. | 
recognize, of course, that the mere numerical support which a publication 
is able to attract is not determinative of the issue whether it 1s obscene or 
not. Leta publication be sufficiently pornographic and it will be bound to 
appeal. in the hundreds OF thousands, tO the prurient. the lascivious. the 
ignorant, the simple, OF even the merely curious. Admitting. therefore. 
that a large readership is not the test, | must yet add that it 1s not always an 
entirely irrelevant factor: For it may have to be taken into account when 
one seeks to ascertain OF identify the standards of the community in these 


matters. Those standards are not set by those of lowest taste OF interest. 


puritan taste and habit of mind. Something approaching 4 general average 
of community thinking and feeling has to be discovered. Obviously this is 
no easy task. for we are tO have a fait objective standard In relation to 
which a publication can be tested as tO whether it 1s obscene or not. The 
alternative would mean 4 subjective approach, with the result dependent 
upon and varying with the personal tastes and predilections of the particu- 
lar Judge who happens to be trying the case. 


“Community standards must be contemporary: Times change. and 
ideas change with them. Compared to the Victorian era this 18 4 liberal age 
in which we live. One manifestation of itis the relative freedom with which 
the whole question of sex Is discussed. In books. magazines. movies. 
television. and sometimes even in parlour conversation. various aspects 
of sex are made the subject of comment. with a candour that in an earlier 
day would have been regarded as indecent and intolerable. We cannot and 
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‘adult in some respects might act as an atiraction rather than a deterrent 
unless the price Was high enough to place it beyond the reach of most 
children... 


Turning to the specific issue in this appeal, the question which the 
learned trial Judge should have determined in an objective way, alter 
considering the relevant evidence. was whether the contemporary Cana- 
dian community would have tolerated the distmbution of the magazines in 
question to stores which made them available to the general public. It ts 
the standard which the Canadian community ts prepared to tolerate tor 
publications whichare given general distribution that has to be determined. 
This standard is not one based solely on the fact that publications will be 
available to children. nor on the fact that they will be available to persons 
of advanced years who have led a sheltered life. or. on the other hand, to 
persons who are broad-minded and permissive. It is the standard of 
tolerance based on the fact that the publications will be available to.the 
general public which includes all of those groups. It is not proper to speak 
of the Canadian community standards in isolation. It must be considered 
in relation to the manner and circumstances of distribution. However, | do 
not think that the manner and circumstances of public display were 
relevant as that is a matter entirely for the proprietors of the confectionery 
stores.” 


The latter paragraph has particular relevance to this case. 


Of assistance in assessing the motion pictures in this case is the 
following passage from the judgment of Freedman C.J.M.. writing on 
behalf of the majority of the Manitoba Court of Appeal. in R. v. Odeon 
Morton Theatres Ltd., supra, at p. 194: 


‘*To determine whether a dominant characteristic of this film is the 
undue exploitation of sex we must have regard to many things — the 
author’s artistic purpose, the manner in which he has portrayed and 
developed the story. his depiction and interplay of character, his creation 
of visual effects through skilful camera techniques, as well as other mat- 
ters that might be mentioned. It is in relation to all of these that the sexual 
episodes must be considered. And the question here posed for us is this: 
Do the sexual episodes play a legitimate role in ‘Last Tango’ when ‘measured 


by the internal necessities of the [film] itself?: vide the Brodie case, supra, at 


p:;, 181 C.C.C., p. 528 D.L.R. Or do they merely represent dirt for dirt’s 
sake? I find assistance in supplying the answer here by contrasting the 
present film with films that have been referred to in the evidence as 


‘skin-flicks’. 


‘‘The basic characteristic of ‘skin-flicks’ is that they are either wholly 
destitute of plot or, if they do have anything resembling a story line, it is 
one that is transparently thin, a palpably meagre framework on which to 
hang one erotic episode after another. In describing such films Father 
Pungente. Chairman of the Manitoba Film Classification Board, stated 
that they invariably show, among other depictions of sex. a scene of 
Lesbianism as well as the inevitable wild orgy. Anyone familiar with 
‘skin-flicks’ — either through stag movies or through certain types of 
commercial theatres — will be aware of something else too, namely that 
the sexual scenes often go beyond mere simulation. ] share the view of the 
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many qualticd observers whe tested for the defence that sex in bast 
Pango’ rests on an altogether different footing and that ats role there ts 
Justihied by the internal necessities of the film.” 


linally, the authorities contain two statements of judicial thinking 
Which, although written several years ago. are deserving of particular 
attention in light ols. 206) of the Canadian Charter of Rights and Freedomy to 
which | wall refer subsequently. The first statement is that of Freedman 
J.A.in the Dominion News Case. supra. at p. 117: 


“T think | should add my view that jn cases close to the border line. 
tolerance ts to be preferred to proscription. To strike at a publication 
Which is not clearly obscene may have repercussions and implications 
beyond what is immediately visible. To suppress the bad is one thing: to 
suppress the not so bad, or even the possibly good is quite another. Unless 
it is confined to clear cases. suppression may tend to inhibit those creative 
impulses and endeavours which ought to be encouraged ina free society.” 


The second ts that of Dickson J.A. in R. v. Prairie Schooner News Lid. and 
Powers (1970), 1C.C.C. (2d) 251 at p. 269. 75 W.W.R. 585, 12 C.L.Q. 462. 
quoted with approval by Zuber J.A. in the Popert case. supra. at p. S10: 


ca 


‘*In the Grear West News case, we referred to contemporary standards 
of tolerance. I have no doubt as Dr. Rich testified, and as the Judge agreed. 
a distinction can be made between private taste and standard of tolerance. 
It can hardly be questioned that many people would find personally 
offensive, material which they would permit others to read. Parliament. 
through its legislation on obscenity. could hardly have wished to proscribe 

‘as Criminal that which was acceptable or tolerable according to current 
standards of the Canadian community." 


The principles enunciated in the above authorities may be 
summarized as follows: 


_1. The test to be applied in determining what is undue exploi- 
tation within s. 159(8) is whether the accepted standards of toler- 
ance in the contemporary Canadian scene have been exceeded. 


2. The standard is a national standard. 


3. While expert evidence may be helpful, it is for the judge, in 
the final analysis, to endeavour to apply what he. in the light of his 
experience, regards as contemporary standards of the Canadian 


community. 


4. Something approaching a genera! average of community 
thinking has to be discovered. 


5. The manner and circumstances of distribution are relevant 
in determining whether or not a publication is obscene (distribution 
to a private adult audience or otherwise). 
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6. In determining “unduecness”* the artstic and literary pur- 
poses of the author must be considered. 


7. No material will be condemned unless itis clearly “undue”. 


8. “*Undueness”™ is to be measured by the “tolerance of the 
average Canadian and not by the “tastes” of the average Canadian. 


“Men of common intelligence’’ would also know that the 
words “undue exploitation of sex”> will be construed in the con- 
textof ‘obscenity’. The word *‘obscene’’ 1s defined in the Shorter 
Oxford English Dictionary, 3rd ed. (1944), as follows: 


(-Fr. obscene or L. obscenus. obscaenus il-omened. abominable. disgusting. 
indecent. orig. a term of augury.) 1. Offensive to modesty or decency: 
expressing or suggesting lewd thoughts 1598; 2. Offensive to the senses or 
the mind: disgusting. filthy. arch. 


The word ‘‘obscenity’’ is defined as follows: 


Obscene quality or character: a. Indecency. lewdness (esp. of language): 
in pi. obscene words or matters: b. Foulness. loathsomeness: in p/. foul 
acts, dirty work — 1807. 


It will be seen, therefore, that material wil] not be classed as 
obscene unless the material falls within the above definitions. The 
material must be so ‘‘filthy or disgusting’ as not to be tolerated by 
the average Canadian. 


The words ‘undue exploitation of sex’’ are also used in a 
pejorative sense. Thus there must be an excessive emphasis on 
sex for a base or selfish purpose. 


_ It is said, however, that it is impossible for **men of common 
intelligence’’ to ascertain contemporary national standards of 
tolerance. This argument cannot, in my opinion, prevail. ‘‘Men of 
common intelligence’’ can seek guidance as to the “national 
standard of tolerance’’ from the decided cases. While the decided 
cases do deal with questions of fact, which differ to some degree 
in each case, these cases do offer, when viewed as a whole, a 
national consensus as to the ‘“Canadian standard of tolerance’’. 


See Borins Co. Ct. J. in the Doug Rankine case, supra, where 
he said at pp. 70:71: 


All of the films contain what the Crown described as *“*standard, run 
of the mill scenes’* of sexual intercourse. In my opinion, contemporary 
community standards would tolerate the distribution of films which con- 
sist substantially of scenes of people engaged in sexual intercourse. Con- 
temporary community standards would also tolerate the distribution of 
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Hinis Which consist of scenes of group sex. Lesbranism, feilate. cannlin 
gus. and anal sex. However, films which consist substantially or partially 
of scenes which portray violence and cruelty an conjunction with sey, 
particularly where the performance of indignities degrade and dehumin- 
ize the people upon whom they are performed, exceed the level of commu- 
nity tolerance. Most of the films which | have found to be obscene fall into 
this category. As for the other films which Lam satisfied are obscene and 
Which do not contain scenes of sex and violence and cruclty. ilas the 
degree of explicitness of the sexual acts which leads me to the conclusion 
that they exceed community standards. In films of this nature it is IMposst- 
ble to define with any precision where the fine is to be drawn. To do so 
would be to attempt to define what may be indefinable. 


See also Ferg J. inR. v. Rumsingh (1984), 14C.C.C. (3d) 230 at 
239-41, 29 Man. R. (2d) 110 (Q.B.). as follows: 


One must bear in mind that in the search for the elusive contemporary 
Canadian standard of tolerance we deal not with “exploitation’’ of sex. 
but with ‘‘undue ** exploitation of sex. as the words are used in s. 159(8). 
As I stated, all of the films or cassettes viewed deal with the exploitation of 
Sex. but in the words of Howland C.J.O.. supra, a judge or jury must be 
satisfied beyond doubt that it isan undue exploitation. The films. “Swedish 
Erotica’’, ‘Bad Girls’’ and **California Gigolo’. in my view. portray 
women in a most degrading way. They are exploited. portrayed as desiring 
pleasure from pain, by being humiliated and treated only as an object of 
male dominat‘on sexually, or in cruel or violent bondage. Women are 
portrayed in these films as pining away their lives waiting for a huge male 
penis to come along, on the person of a so-called sex therapist. or window 
washer, supposedly to transport them into complete sexual ecstasy. Or 
even more false and degrading one is led to believe their raison d'etre is to 
savour semen as a life elixir, or that they secretly desire to be forcefully 
taken by a male. 


Some of the scenes in these films. in my opinion, would be tolerated 
by the contemporary Canadian community. others would not. I note 
Borins Co. Ct. J., after canvassing the question thoroughly in proper 
terms of what the current law is, found (at p. 70C.C.C.. p. 173 C.R.. of the 
Rankine decision, supra) the contemporary community standard ‘twould 
tolerate the distribution of films which consist substantially of scenes of 
people engaged in sexual intercourse. . ."° and also scenes of ‘‘group sex, 
lesbianism, fellatio, cunnilingus. and anal sex’’. He would draw the line 
depending on the method of portrayal of these acts. | agree with these 
conclusions. As well, I think that where violence is portrayed with sex. or 
where there are people, particularly women. subjected to anything which 
degrades or dehumanizes them, the community standard is exceeded, 
even when the viewing may occur in one’s private home. . . 


Now, leaving aside the constitutional or Charter of Rights question 
which ] must consider. I am satisfied for all of the above reasons. that the 
video cassettes *‘Swedish Erotica’, **BadGirls’’.and ‘California Gigolo” 
must be found to exceed the standard of community tolerance. *‘Deep 
Throat’ and **Bordello’’, as I stated. are borderline. | think it appropriate 
in the words of Freedman C.J.M. now retired (at p. 117 of the Dominion 
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News case. supra) “in cases close to the border line, tolerance IW to be 
preferred to proscription’’, to give the accused the benefit of the doubts 
that | have after viewing these two cassettes. | pass the same judgment on 
the two eight-millimetre films “Bedside Manner” and “Cuught in the 
Act’ even though in the latter there could be said to be some violence. But 
I find that violence an innocuous and insignificant simulated sort, that was 
never meant to be portrayed as violence. so that can say there ts not. nor 
was there ever intended to be. any real violence. | must give the accused 
the benefit of those doubts on those as well. | make no finding on the 
remainder of the eight-millimetre films named in count 3 since they were 
not placed in evidence by the Crown. - 


Another case dealing with ‘‘national standards of tolerance” 
is R. v. Wagner, Alta. Q.B., 1984 (not yet reported) [now reported 
43 C.R. (3d) 318. 36 Alta. L.R. (2d) 301] where after reviewing the 
videotapes in question, including **Candy Stripers’’, Shannon J 
had this to say [at pp. 331-32 (C.R.)]: 


Dr. Check testified that in the past pornography was classified as 
either violent or non-violent; however. modern research establishes three 


types. They are: 
(a) sexually explicit with violence, 


(b) sexually explicit without violence, but dehumanizing or degrading: 
and 


(c) explicit erotica. 


. In sexually violent pornography one finds the overt infliction of pain 
and the overt use of force, or the threat of either of them. 


In sexually explicit pornography that is free of violence. but is degrad- 
ing or dehumanizing, men and women are often verbally abused and 
portrayed as having animal characteristics. Women, particularly. are 
deprived of unique human character or identity and are depicted as seXual 

\ Playthings, hysterically and instantly responsive to male sexual demands. 


They worship male genitals and their own value depends upon the quality 
of their genitals and breasts. Thus in such films professional women, such 
as nurses and secretaries, are hired solely for the purpose of sexual 
gratification. without regard for their professional qualifications and abilities. 


On the other hand. sexually explicit erotica portrays positive and 
affectionate human sexual interaction, between consenting individuals 
participating on a basis of equality. There is no aggression, force. rape. 
torture, verbal abuse or portrayal of humans as animals. 


This court accepts that classification. Furthermore. it holds that the 
contemporary Canadian community will not tolerate either of the first two 
classes. It will tolerate erotica no matter how explicit it may be. It is the 
message that counts. not the degree of explicitness. In addition, this court 
is convinced that Dr. Check was right when he said that the seven cassette 
films that he viewed, for the most part. fall into the category of non-violent 
but degrading and dehumanizing. with some episodes in the sexually 
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violent class. 

He did not view the film “Greenhorn™. Tas painfully boring. as 
presents scene aller scene of homosexual activities, but it ws free of 
violence. crime. horror, and cruelty. All of the participants are willing. 
consenting adults. No one ts degraded or dehumanized. Il qualifies as 
erotica. 

The eight video cassette films that | viewed are popularly referred to 
as ‘'skin-flicks’’. Freedman C.J.M. accurately described them in RK. v. 
Odeon Morton Theatres Ltd... {1974] 3W.WAR. 304, 16 C.C.C. (2d) 18S at 
194. 45 D.L.R. (3d) 224 (Man. C.A.): 

“The basic characteristic of ‘skin-thcks’ is that they are wholly 
destitute of plot or. if they do have anything resembling a story linc. it 1s 
one that is transparently thin, a palpably meagre framework on which to 
hang one erotic episode after another.” 


In such films a dominant characteristic 1s the exploitation of sex: 
indeed. it is the dominant characteristic. That exploitation becomes undue 
and the films consequently obscene: 


(1) if any such episode or episodes present crime. horror. violence. or 
cruelty in association with the sexually explicit activities; Or 


(2) if any such episode or episodes portray the participants in a 
manner that is degrading or dehumanizing. 


_ In my view, having regard to the guidelines spelled out by the 
courts and to the contemporary Canadian standards held to apply 
by the learned judges in the above cases, it cannot be said that 
‘men of common intelligence’’ cannot ascertain the prevailing 
‘‘national standard of tolerance’’. To summarize, while difficul- 
ties may arise from time to time in rare cases, making it difficult 
for a prosecutor, a policeman or a citizen to ascertain whether 
certain material does or does not offend against s. 159(8), the 
definition of ‘‘obscenity’’ enunciated by the Supreme Court of 
Canada. when read together with the decided cases, makes it 
possible for any person to ascertain with reasonable certainty 
whether the material proposed to be published is or is not within 
the purview of s. 159(8). To give a precise definition is impossible. 
The law is not perfect. We cannot do perfect justice. The courts 
have. however, devised a reasonable, workable standard in this 


area of the law. 

While. as I have said, it is not wise or possible to give a 
precise definition of ‘-obscenity’’. it is possible to illustrate the 
tvpe of material that does not fall within contemporary Canadian 
standards of tolerance. 
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Material lacking serious literary, artistic, political or scien- 
tific Value dealing to an excessive degree with explicit sex involv- 
ing violence will be prohibited. Likewise, similar material dealing 
with explicit sex involving the participation of children will be 
prohibited. Similar sexually explicit material portraying men and 
women as having animal characteristics will also be prohibited. 
even though there is an absence of physical violence. This type of 
material was described by Shannon J. in R. v. Wagner. supra. as 
follows [at p. 331]: - 

In sexually explicit pornography that is free of violence. but is degrad- 
ing or dehumanizing. men and women are often verbally abused and 
portraved as having animal characteristics. Women, particularly. are 
deprived of unique human character or identity and are depicted as sexual 
playthings. hysterically and instantly responsive to male sexual demands. 
They worship male genitals and their own value depends upon the quality 
of their genitals and breasts. 


I wish to emphasize that the word ‘‘undue’’ denotes exces- 
sive emphasis on sex and that the presence of isolated depictions 
of explicit sex will not be prohibited. I would also emphasize that 
‘“sex’’ must be a dominant characteristic and that even if, for 
example, the material dealt to a substantial degree with explicit 
sex and violence if the material was of serious literary, artistic. 
political or scientific value it would not, except in rare cases, be 
subject to condemnation. It is my view that, while the material 
might be devoted almost entirely to explicit sex, explicit sex could 
not be said to be a dominant characteristic if the theme, plot or 
purpose had serious literary, artistic, political or scientific merit. 
The only dominant characteristic would be the theme, plot or 
purpose and all other characteristics. including explicit sex, would 
be subservient to the theme, plot or purpose. It will be observed 
that the videotapes condemned by the judges in the Doug Rankine, 
Ramsingh and Wagner cases, all supra, were all without merit of 
any kind. literary, artistic or otherwise. ‘“‘Men of common 
intelligence’’ could easily ascertain that they were entirely with- 
out merit and were clearly contrary to ‘‘national standards of 
tolerance.” 


It will also be observed that s. 2(b) of the Charter narrows the 
scope of s. 159(8) of the Code. Any limitation on freedom of 
expression must meet the strict requirements of s. 1 of the Charter. 
namely, that the limitation is reasonable and such ‘as can be 
demonstrably justified in a free and democratic society’’. We 
must be careful, therefore, not to prohibit the publication of 
materials for the sole reason that the materials do not meet with 
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popular approval or do not appeal to popular tastes. In my view, 
restriction on freedom of expression can be ° ‘demonstrably justilied 
only fit can be shown that the material sought to be banned from 
publication causes or threatens to cause real and substantial harm 
to the community. In this respect itis my opinion that publication 
of material placing excessive emphasis on explicit sex with violence. 
explicit sex involving children and explicit sex portraying human 
beings as having animal characteristics results in substantial harm 
to the community and we are thus justified in prohibiting the 
publication of such material. 


It has been said that videotapes of the type condemned by the 
courts are not a threat to society because they are seen only in . 
private by a consenting adult audience. Quite apart from the risk 
that these videotapes may fall into the hands of children. it is my 
opinion that such materials are clearly a threat to society. They 
constitute a threat to society because they have a tendency to 
create indifference to violence insofar as women are concerned. 
They tend to dehumanize and degrade both men and women in an 
excessive and revolting way. They exalt the concept that in some 
perverted way domination of women by men is accepted in our 


society. 


I would add that, in determining whether or not the require- 
ments of s. | of the Charter have been satisfied, it seems to me that 
we should not decide these matters in a vacuum but should have 
regard to the provisions of the Charter as a whole, including s. 28. 
reading as follows: 


28. Notwithstanding anything in this Charter. the rights and freedoms 
referred to in it are guaranteed equally to male and female persons. 


If true equality between male and female persons is to be 
achieved it would be quite wrong in my opinion to ignore the 
threat to equality resulting from the exposure to male audiences 
of the violent and degrading material described above. As I have 
said, such material has a tendency to make men more tolerant of 
violence to women and creates a social climate encouraging men 
to act in a callous and discriminatory way towards women. 


Apart from such harmful and offensive material involving the 
subject of sex. we are not justified in restricting free expression in 
this area in any way. It must be remembered that freedom of 
expression includes the freedom to receive all material which is 
not harmful to others. It follows that in the privacy of his home 
every citizen is entitled to read. see or hear all material involving 
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the subject of sex which is not harmful to others. 


In conclusion, | would stress that we must be careful not to 
restrict freedom of expression beyond what is clearly required for 
the protection of society. We cannot ban the publication of all 
harmful or offensive material involving the subject of sex. At the 
expense of repetition, the only material that can be banned ts 
material which is clearly offensive, explicit, excessive and sub- 
stantially harmful, in the manner described above. | 


| adopt the remarks of Clare Beckton in **Freedom of Expres- 
sion (S. 2(b))"’. c. 5 of Tarnopolsky and Beaudoin (eds.). Cana- 
dian Charter of Rights and Freedoms: Commentary (1982). at p. 


107: 


With the entrenchment of s. 2(b) of the Charter the Supreme Court 
will have to face squarely the limits of censorship. Clearly statutes which 
create censorship boards without specific criteria would be contrary to the 
guarantees of free expression. since no line is drawn between objection- 
able and non-objectionable forms of expression. Now standards will have 
to be created to measure the limits to which obscene expression may be 
regulated. 


Although the American approach does not offer much assistance for 
Canadian courts, it is submitted that the overbreadth approach or even a 
test similar to the clear and present danger standard should be used. It Is 
not enough to say merely that moral standards are offended by the prolifera- 
tion of obscene material, without demonstrating that harm ts caused by the 
dissemination of objectionable material. If freedom of expression is to bea 
valuable right, a moral sense of indignity is not a sufficient reason for 
prohibiting access to allegedly obscene material. Any censorship which Is 
not clearly justifiable interferes with the right of free expression. Clearly 
there are legitimate interests to be protected. particularly as they pertain 

\ to access by minors to material described as obscene or pornographic. but 
~ the danger is ever present from legislation that is overbroad, and from the 
Yack of clear standards against which to measure the material. 


To apply the points made in the above-quoted passage to the 
case on appeal: 


1. Section 2(b) of the Charter prevents Parliament from enact- 
ing legislation to prohibit-the publication of any materials unless it 
can be demonstrably justified that the publication of such materi- 
als will clearly cause substantial harm to the community. 

2. As exemplified in these reasons. clear standards have been 
established in respect ofs. 159(8) and ‘men of common intelligence” 
can ascertain whether or not the material sought to be published 
comes within the prohibited area. 
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Phe materials in question offend against the standard enunci- 
ated ins. TS9(8) because they constitute a threat of real and 
substantial harm to the community. They have no literary or 
artistic merit and ina revolting and excessive Way create an 
attitude of indifference to violence insofar as women are con- 
cerned and tend to dehumanize both men and women. The\ 
approve the domination of women by men as an acceptable social 
philosophy. 

For the above reasons, | would dismiss the appeal. 


Appeal dismissed. 





PORNOGRAPHY: PREFERRING THE FEMINIST APPROACH 
OF THE BRITISH COLUMBIA COURT OF APPEAL TO THAT 
OF THE FRASER COMMITTEE 


by 
SHEILA NOONAN* 


_ A test for obscenity responsive to the harm threatened by 
pornography has now authoritatively emerged. The gradual evolu- 
tion of a new judicial classification of obscene materials com- 
menced by Borins Co. Ct. J. inR. v. Doug Rankine Co. (1983), 36 
C.R. (3d) 154, 9 C.C.C. (3d) 53 (Ont. Co. Ct.). and most recently 
refined by Shannon J. inR. v. Wagner (1985), 43 C.R. (3d) 318. 36 
Alta. L.R. (2d) 301 (Q.B.), has been embraced by the British 
Columbia Court of Appeal in R. v. Red Hot Video Ltd.. ante. p. 36, 
and, less directly, by the Supreme Court of Canada in Towne 
Cinema Ltd. v. R., ante, p. 1, also [1985] 4 W.W.R. 1. Depictions 
proscribed by the Criminal Code, R.S.C. 1970. c. C-34. now 
consist of those which involve sexual! explicitness with violence. 
and those in which objectification or degradation of the partici- 
pants 1s present. Moreover, the court rules that the existing 
obscenity provisions constitute a reasonable limitation on the 
right of freedom of expression in the Canadian Charter of Rights 
and Freedoms. Constitution Act. 1982. Pt. 1. Both the court's 
categorization of obscene representations and its resolution of the 
Charter challenge reflect an Increasing judicial commitment to the 
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WEL Fs saeers 


In hts factum, counsel for Fowne Cinema raised five grounds 
of appeal. At the hearing oral argument was presented on only 
two of these grounds, both alleging errors in the trial judge's» 
determination of the community standard of tolerance. 

In view of the importance of the issues raised in this appeal, 
the court felt that it Would be proper to request a rehearing before 
a full bench. 

The court requested counsel to address the following four 
questions: 

1. Assuming that for purposes of s. 189, undue exploitation of sex ts to 
be assessed on the basis of community standards. do these standards refer 
to what one would find acceptable for oneself to see or read. or to What one 
would tolerate others seeing or reading? 

. 2. How is this standard to be ascertained by the trier of fact” 

3. How is an impugned film to be measured against it? 


4. What ts the relevance. if any. of the audience to which a film ts 
geared in determining whether it is obscene under s. 159(8)? 


In my view the following issues arise from the two grounds 
argued on the appeal and the four questions addressed at the 
rehearing: 


_ ‘|. What is the proper interpretation of the word ‘tundue”’ in 
s.159(8) of the Criminal Code? 


2. Must the Crown adduce evidence to establish undueness? 
IV Undueness and the Community Standards Test 


In 1959 Parliament amended the provisions of s. 150 (now s. 
159) of the Criminal Code dealing with obscenity by adding subs. 
(8) [en. 1959 (Can.), c. 41, s. 11], which reads: 


(8) For the purposes of this Act. any publication a dominant character- 
istic of which is the undue exploitation of sex, or of sex and any one or 
more of the following subjects. namely. crime, horror. cruelty and violence. 
shall be deemed to be obscene. 


Any doubt that might previously have existed on the ques- 
tion of Whether s. 159(8) embodied the proper or the exclusive test 
for obscenity in relation to a film was implicitly resolved by this 
court in Dechow v. R., [1978] 1 S.C.R. 951. 40 C.R.N.S. 129. 35 
C.C.C. (2d) 22, 76 D.L.R. (3d) 1. 16 N.R. 204. A number of 
decisions in various jurisdictions had previously concluded that 





|? CRIMINAL REPORTS 48 CR. (3d) 


- 


films were “publications” and therefore properly dealt with under 
S. 159(8): see Rov. Fraser. 52 W.W.R. 712, [1966] 1C.C.C. 110, SI 
D.L.R. (2d) 408 (B.C.C.A.): R. v. Goldberg, {1971] 3 OLR. 323, 4 
C.C.C. (2d) 187 (C.A.): and Daylight Theatre Co. v. R., [1973] 6 
W.W.R. 717, 24 C.R.N.S. 368. 17 C.C.C. (2d) 451 (Sask. Dist. 
tis 


Dechow dealt with an allegation of obscenity with regard to an 
exhibition of sex stimulators. Using language and reasoning eas- 
ily extendible to mouon pictures, Ritchie J., writing for the majority, 
held that the objects in question, accompanied as they were by 
printed instructions for their use. were “‘publications”’ within the 
meaning of that term in s. 159. They were therefore to be judged 
by the standard laid down in s. 159(8), which was the sole test of 
obscenity in relation to publications. Laskin C.J.C., speaking for 
a minority of the court, preferred the view that the articles in 
question were not publications. He was, however, of the opinion 
that the court should apply exclusively the test in s. 159(8) in 
respect of allegations of obscenity whether such allegations are 
made under s. 159 (which deals with publications) or one of the 
other sections of the Code, such as s. 163 (under which the charge 
against Towne Cinema was laid) or s. 164. 


The practical effect of the two judgments, though they differ 
widely in approach, is, for present purposes, the same: s. 159(8) 
embodies the sole test of obscenity in relation to motion pictures. 
‘It supersedes rather than supplements the much-criticized test 
enunciated by Cockburn C.J. in R. v. Hicklin (1868), L.R. 3 Q.B. 
360. 


In Canada, the notion of ‘‘community standards’’, as rele- 
vant to the determination of obscenity, has its origins in the 
judgment of Judson J. (speaking also for Abbott and Martland JJ.) 
in Brodie v. R.; Dansky v. R.; Rubinv. R., [1962] S.C.R. 681, 37C.R. 
120, 132 C.C.C. 161, 32 D.L.R. (2d) 507, the ‘‘Lady Chatterley’s 
Lover’ case. Brodie was the first obscenity appeal to come before 
this court following the introduction of s. 159(8) and Judson J.’s 
explication of this section reveals a very clear awareness of the 
criticism that had been leveled against the Hicklin test and an 
intention to avoid its pitfalls in the future. In Hicklin Cockburn 
C.J. had said: ~- . 


.. .] think the test for obscenity is this, whether the tendency of the matter 
charged as obscenity is to deprave and corrupt those whose minds are 
open to such immoral influences. and into whose hands a publication of 
this sort may fall. 





Towne Cinema Theatres. R. [S.C.C.] Dickson Cod.¢ | 3 


This definition had been criticized for its focus on the reac- 
tions of the weakest and least capable members of society, for its 
disregard of serious purpose or artistic merit in the impugned 
material and for its excessive dependence on subjective conjec- 
ture on the part of the trier of fact. In Brodie, Judson J. expressed 
the view [at p. 701] that by the enactment of s. 159(8) “All the 
jurisprudence under the Hicklin definition is rendered obsolete ~ 
and [at p. 702] that the new definition gave the court ‘"an opportu- 
nity to apply tests which have some certainty of meaning and are 
capable of objective application and which do not so much depend 
as before upon the idiosyncrasies and sensitivities of the tribunal 
of fact, whether judge or jury’’. Henceforth, the standard for 
obscenity would be an “undue exploitation of sex” and Judson J. 
proposed two tests which he regarded as capable of objective » 
application to determine such “‘undueness ". 


_ The first test focused on the ‘‘internal necessities’ of the 
work in question. In the American case of U.S. v. Kennerley, N.Y. 
Dist. Ct., 209 F. 119 (1913). Learned Hand J. had reluctantly felt 
bound to apply the Hicklin test, but said, at pp. 120-21: “I question 
whether in the end men will regard that as obscene which 1s 
honestly relevant to the adequate expression of innocent ideas.” 


In Brodie, at pp. 704-705, Judson J. applied this principle to 
the newly-enacted statutory definition: 


| do not think that there is undue exploitation if there is no more 
emphasis on the theme than is required in the serious treatment of the 
theme of a novel with honesty and uprightness . . . The section recognizes 
that the serious-minded author must have freedom in the production of a 
work of genuine artistic and literary merit and the quality of the work, as 
the witnesses point out and common sense indicates, must have real 
relevance in determining not only a dominant characteristic ‘but also 
whether there is undue exploitation. 


Judson J.’s second test for ‘‘undueness”’ looked to the standards 
of the community. The concept of *‘community standards’’ had 
previously been applied by courts in Australia and New Zealand 
as a measure of whether a work exhibited an ‘‘undue emphasis” 
on sex. Judson J. regarded this reading of undue as meaning 
‘what the community regards as excessive’’ to be preferable to 
what he saw as the only alternative (p. 706): 


Surely the choice of courses 1s clear-cut. Either the judge instructs himself 
or the jury that undueness Is to be measured by his or their personal 
opinion —and even that must be subject to some influence from contempo- 
rary standards — or the instruction must be that the tribunal of fact should 
consciously attempt to apply these standards. Of the two, | think that the 
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seoond ts the better choice. 


Judson J. made no attempt to harmonize or Integrate his two tests, 
He simply concluded that. whether the question was approached 
on the basis of the internal necessities of the novel itself or on the 
basis of an offence against community standards. undue exploita- 
lion of seX Was nota dominant characteristic of Lady Chatterley ’s 
Lover’, 

In the present case. no argument was addressed to the “artistic 
merit’ or “serious purpose” of Dracula Sucks’ — nor, | should 
think. could such an argument plausibly be made. This court is 
not, therefore. called upon to expound the relationship between 
Judson J.’s two tests. We need only consider the issue of obscen- 
ity from the point of view of community standards. 


Nevertheless, as will presently appear, it is important to 
remember that from the very beginning of this court's consider- 
ation of s. 159(8) ‘‘community standards’ have been viewed as 
one Measure of “‘undueness”’ in the exploitation of sex. They have 
never been seen as the on/y measure of such undueness: stil] less 
has a breach of community standards been treated as in itself a 
criminal offence. 


There are other ways in which exploitation of sex might be 
‘“undue’’. Ours is not a perfect society and it is unfortunate but 
true that the community may tolerate publications that cause 
harm to members of society and therefore to society as a whole. 
Even if, at certain times, there is a coincidence between what is 
not tolerated and what is harmful to society. there is no necessary 
connection between these two concepts. Thus, a legal definition 
of *‘undue™’ must also encompass publications harmful to mem- 
bers of society and, therefore, to society as a whole. 


Sex-related publications which portray persons in a degrad- 
ing manner as objects of violence. cruelty or other forms of 
dehumanizing treatment may be ‘‘undue”’ for the purpose of s. 
159(8). No one should be subject to the degradation and humilia- 
tion inherent in publications which link sex with violence, cruelty, 
and other forms of dehumanizing treatment. It is not likely that at 
a given moment in a society’s history such publications will be 
tolerated: see R. ¥. Doug Rankine Co. (1983), 36 C.R. (3d) 154 at 

73.9C.C.C. (3d) 53 (Ont. Co. Ct.):R. v. Wagner, Alta. Q.B.. 16th 
January 1985 (not yet reported) [now reported 43 C.R. (3d) 318. 36 
Alta. L.R. (2d) 301]: R. v. Chin. Ont. Prov. Ct.. 22nd February 
1983 (not vet reported). | 
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However. aS | have noted above, there is no necessary 
comecidence between the undueness of publications which degrade 
people by linking violence, cruelty or other forms of dehumaniz- 
ing treatment with sex, and the community standard of tolerance. 
even if certain sex-related materials were found to be within the 
Standard of tolerance of the community, it would still be neces- 
sary to ensure that they were not “undue” im some other sense. 
for example, in the sense that they portray persons ina degrading 
manner as objects of violence. cruelty. or other forms of dehuman- 
izng treatment. 

In the present case, however, only the community standard 
of tolerance is directly in issue. The rest of this decision will be 
concerned with the community standard of tolerance. 


Two years after the Brodie case this court, in Dom. New’ &. 
Gifts Ltd. v. R., [1964] S.C.R. 251.42 C.R. 209. [1964] 3. C.C.C. }. 
adopted in toto the dissenting reasons delivered in the Court of 
Appeal of Manitoba by Freedman J.A.. 42 W.W.R. 65, 40 C.R. 
109, [1963] 2 C.C.C. 103. In that case, as in this, the allegedly 
obscene material had no discernible serious purpose or artistic 
merit. Freedman J.A.’s discussion of whether or not it unduly 
exploited sex was therefore focused on its relationship to commu- 
nity standards. Applying Judson J.'s observation in 3rodie about 
the need to test undueness by objective criteria, Freedman J.A. 
elaborated on several requisite characteristics of the community 
standards to be applied. He held that the standards must be 
Canadian standards, not those prevailing elsewhere, and that they 
must be contemporary standards reflecting the current level of 
candour with regard to sexual matters, not the level of the past. 
On the question of which contemporary Canadians are to be the 
touchstone of ‘‘community standards’’ Freedman J.A. said at p. 


116: 


Those standards are not set by those of lowest taste or interest. Nor are 
they set exclusively by those of rigid. austere. conservative, or puritan 
taste and habit of mind. Something approaching a general average of 
community thinking and feeling has to be discovered. Obviously. this is no 
easy task, for we are seeking a quantity that 1s elusive. Yet the effort must 
be made if we are to have a fair‘objective standard in relation to which a 
publication can be tested as to whether it is obscene or not. The alternative 
would mean a subjective approach. with the result dependent upon and 
varving with the personal tastes and predilections of the particular Judge 
who happens to be trying the case. 


In 1974. inR. v. Odeon Morton Theatres Ltd., [1974] 3 W.W.R. 
304. 16 C.C.C. (2d) 185, 45 D.L.R. (3d) 224 (Man. C.A.). Freed- 
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man C.J.M. had much the same to say with regard to the appropri- 
ale Community standard to apply in determining whether the film 
‘Last Tango in Paris’ was obscene at p. 188: 


The learned trial Judge made it abundantly clear that his obligation was to 
consider the film not according to his own subjective views but according 
to the objective test furnished by contemporary community standards in 
Canada. Indeed he expressly stated in his reasons for judgment that his 
personal views were adverse to the acceptability of the film but that he was 
setting aside those views. That of course was the correct and judicial thing 
to do. 


I said earlier that the undue exploitation of sex is the touch- 
stone of obscenity under s. 159(8), and that a breach of commu- 
nity standards is simply one measure of such undueness. It is 
harm to society from undue exploitation that is aimed at by the 
section, not simply lapses in propriety or good taste. In R. v. 
Prairie Schooner News Ltd. (1970),75 W.W.R. 585, 12Cr. L.Q. 462, 
1 C.C.C, (2d) 251 (Man. C.A.), Monnin J.A. and I considered this 
point at p. 269: 


The court was urged to define “community standards*’ as community 
Standards of acceptance, i.e., tolerance. 1 would accept this definition. In 
the Brodie case Judson. J.. referred. p. 181, to ‘standards of acceptance 
prevailing in the community’. In the Great West News case, we referred to 
contemporary standards of tolerance. I have no doubt, as Dr. Rich testified. 
and as the Judge agreed, a distinction can be made between private taste 
and standard of tolerance. It can hardly be questioned that many people 

, would find personally offensive, material which they would permit others 
to read. Parliament, through its legislation on obscenity. could hardly 
have wished to proscribe as criminal that which was acceptable or tolera- 
ble according to current standards of the Canadian community. 


A similar point was made by Weatherston J.A.. delivering 
the judgment of the Ontario Court of Appeal inR. v. Penthouse Int. 
Ltd.\1979), 23 O.R. (2d) 786, 46 C.C.C. (2d) 111 at 114-15, 96 
D.L.R. (3d) 735 (leave to appeal refused [1979] 1 S.C.R. wi.2 
O.R. (2d) 786n, 46 C.C.C. (2d) 11 1n): 


It is neither helpful nor accurate to say that the standard of tolerance is 
synonymous with the moral standards of the community .. . The words 
‘moral standards of the community’’ mean no more than a consensus of 
what Is right and what is wrong. . . 


The question, in any event..is not whether the content of the publication 
goes beyond what.the contemporary Canadian community thinks is right. 
but rather whether it goes beyond what the contemporary Canadian 
community Is prepared to tolerate. 


R. v. Sudbury News Service Ltd. (1978), 18 O.R. (2d) 428, 39 
C.C.C. (2d) 1 (C.A.). was concerned with the distribution to 
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certain confectionery stores of magazines alleged to be obscene. 
including **Penthouse’’ and *‘Oui’’. Howland C.J.O.. speaking 
for the Ontario Court of Appeal, reviewed the relevant authorities 
and then, ina number of propositions distilled from those authori- 
tics, expressed, in my view admirably, the present state of Can- 
adian law as applied to the question presently before the court. 


I have taken the liberty of extracting the following proposi- 
lions from various places in the judgment: (i) in determining what 
is undue exploitation within s. 159(8), one of the tests to be 
applied is whether the accepted standards of tolerance in the 
contemporary Canadian community have been exceeded: (ii) the 
standards must be contemporary as times change and ideas change 
with them. one manifestation being the relative freedom with 
which’the whole question of sex is discussed; (iii) it is the stan- - 
dards of the community as a whole which must be considered and 
not the standards of a small segment of that community such as 
the university community where a film was shown: (iv) the deci- 
sion whether the publication is tolerable according to Canadian 
community standards rests with the court; (v) the task is to 
determine in an objective way what is tolerable in accordance 
with the contemporary standards of the Canadian community, 
and not merely to project one’s own personal ideas of what is 
tolerable. 


The cases all emphasize that it is a standard of tolerance, not 
taste, that is relevant. What matters is not what Canadians think is 
right for themselves to see. What matters is what Canadians 
would not abide other Canadians seeing because it would be 
beyond the contemporary Canadian standard of tolerance to allow 
them to see it. | , 


Since the standard is tolerance, I think the audience to which 
the allegedly obscene material is targeted must be relevant. The 
operative standards are those of the Canadian community as a 
Whole, but since what matters is what other people may see it is 
quite conceivable that the Canadian community would tolerate 
varying degrees of explicitness depending upon the audience and 
the circumstances. I would adopt the following passage of Howland 
C.J.O. in Sudbury News Service, supra. at p. 8: 


The next question which arises is the extent to which the manner 
and circumstances of distribution are relevant in determining whether or 
not a publication is obscene. There are some publications which are so 
blatantly indecent that they would not be tolerable by the Canadian 
community under any circumstances. Some pictures are offensive to the 
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majority of people to the pomt that the Canadian communily would not 
tolerate them on a billboard, or on the cover of a Magazine, or on a 
television screen where persons of all ages and sensibilities would be 
exposed to them, but would be prepared to tolerate them being viewed by 
persons who wished to view them. Some pictures would not be acceptable 
by Canadian community standards in a children's bedtime story-book or 
primer but would be in a magazine for general distribution. The Canadian 
community might be prepared to tolerate the exhibition of a motion 
picture to an adult audience, but would consider the exhibition of the same 
motion picture to a general audience, which included children. to be an 
undue exploitation of sex. Similarly, the general distribution of certain 
magazines to a neighbourhood store accessible to all ages would not be 
tolerable, whereas the distribution of such magazines to ‘‘adult’’ book- 
stores to which children under a certain age were not admitted might not 
be objectionable. The packaging and pricing of a publication may also be 
relevant in considering whether Canadian community standards have 
been exceeded. The distribution of magazines in plastic covers marked 
“‘adult’’ in some respects might act as an attraction rather than a deterrent 
unless the price was high enough to place it beyond the reach of most 
children. 


In endorsing this view | am modifying the position | had adopted 
in the Manitoba Court of Appeal in R. v. Great West News Ltd.. 7? 
W.W.R. 354, 10C.R.N.S. 42, [1970] 4 C.C.C. 307 at 317 (leave to 
appeal denied [1970] S.C.R. ix). 


With that review of the cases. I turn now to the trial judgment 
in the present case. The appellant submits that the trial judge 
misdirected himself in holding that his assessment of the local 
community’s feeling of ‘‘revulsion’’ was determinative of the 
Canadian community standard of tolerance, and in thereby employ- 
Ing a subjective and regional rather than an objective and national 
test. According to the appellant the Crown must prove beyond a 
reasonable doubt that the film would not be tolerated by the 
Canadian community in the sense that those who do not wish to 
view it will not accept or tolerate the fact that others do and will 
see it.’ | 


In delivering judgment the trial judge said: 


I do not have the benefit of ajury. In making the remarks I have made. 
I do not feel that 1 am imposing my own standards completely. although 
how can one help but be subjective ina case like this? None of us live onan 
island: we al live in a world which. as evidence has suggested today. ts 
becoming more tolerant of explicit sex in films and more tolerant of 
violence. Somebody has got to draw the line and I do not know how far 
community standards are prepared to be stretched before somebody does 
draw the line on the type of garbage that I saw this morning. 
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lamosatisted that this films adong way from meeting the contempe 
rary community standards. Pimay satist) acertameclementofa community . 
Homay gratify them. but Tam prepared to say that the majority of the 
community would feel the same revulsion for this show that T felt when | 
left there this morning. 


When I say the dominant theme of this film was sex and violence. bam 
not being entirely correct: tas the only theme. Phere is no plot. there is ne 

Story Whatsoever. unless tiis hidden in such a way that} could not find it. | 

was making notes al the time the show was on. but | was able to watch it in 

Is entirety. 

In the present case | think. with respect, that the trial judge 
applied a standard of taste, not tolerance, as reflected in these 
words: 

.. . fam prepared to say that the majority of the community would feel the 

sdme revulsion for this show that | felt when I left there this morning. 


In my view this statement can only be interpreted as saying that 
most people would be personally offended. The judge did not 
direct his mind to the question whether most people would toler- 
ate others seeing the film in question. In that | think he erred. 


It should also be noted that the trial judge gave no consider- 
ation to the fact that **Dracula Sucks”’ was restricted to adults 
only. and that only those who chose to see it would be exposed to 
it. As I have said. these factors are important considerations in 
applying a test of tolerance. 


The appellant argues. as I have indicated, that the trial judge 
applied a subjective and local standard rather than a national 
objective test. In Brodie, supra, Judson J. makes it clear that the 
trier of fact is not supposed simply to apply his own subjective 
standard but rather to assess the community standard. The state- 
ment of the trial judge, ‘*I do not feel that 1 am imposing my own 
standards completely’’, seems to imply that he is imposing his 
own Standards primarily and lends support to the submission of 
the appellant that the test applied was subjective and not objective. 
In particular, the sentence reading: **Somebody has got to draw 
the line and I don’t know how far community standards are 
prepared to be stretched before somebody does draw the line on 
the type of garbage that I saw this morning.’’ suggests that the 
Judge 1s imposing his own standard — somebody has to draw the 
line and he Js going to be the one to do It. 


Reading his comments as a whole. | can reach no conclusion 
other than the trial judge applied his own subjective standards of 
taste and not community standards of tolerance. 
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V The Evidentiary Issue 

The appellant's second ground is that the judge failed to have 
regard to the unrebutted evidence of the chairman of the censor 
board that the film did not fall below contemporary community 
standards. Counsel for the appellant does not contend that censor 
board approval is a bar to a criminal prosecution. He readily 
concedes that it is for the courts to decide whether a publication is 
obscene: Daviight Theatre Co. v. R.. supra: R. v. McFall (1975). 26 
C.C.C. (2d) 181 (B.C.C.A.). 


Counsel does, however, take the point that in light of the 
evidence, not disputed. of the approval of the allegedly obscene 
film by all of the censor boards or classification boards across the 
country there was an additional onus on the Crown to adduce 
evidence to establish beyond a reasonable doubt that the film 
went beyond what the contemporary Canadian community is 
prepared to tolerate. In support of this argument counsel cited 
several passages on the subject of expert evidence from the 
dissenting judgment of Laskin J.A. (as he then was) in R. v. 
Cameron, [1966] 2 O.R. 777, 49 C.R. 49, [1966] 4 C.C.C. 273, 58 
D.L.R. (2d) 486 (Ont. C.A.). and urged us to accept them as 
correct statements of the evidentiary requirements in obscenity 


cases. 


The issue of who must place evidence of what before the trier 
of fact in obscenity cases is a vexing and recurring problem. 
Under the Hicklin rule expert evidence was in general held to be 
irrelevant. As Laidlaw J.A. explained in R. v. Amer. News Co.. 
[1957] O.R. 145, 25 C.R. 374, 118 C.C.C. 152 at 157(C.A.). since. 

der the Hicklin test, the gravamen of the offence was a tendency 
to deprave or corrupt, evidence as to artistic merit — no matter 
howyeliable — was held to be irrelevant to the issue of obscenity. 
And as for evidence tending to show that the material in question 
had no tendency to deprave or corrupt, Laidlaw J.A.’s discussion, 
at p. 161, illustrates that the prevailing rules of evidence held such 
testimony to be inadmissible opinion evidence going to the very 
question to be determined by the trier of fact. 


With the taception of the new statutory definition ins. 159(8) 
this rigid inflexibility was considerably relaxed. In Brodie, supra, 
at p. 703, Judson J. made it clear that expert evidence as to the 
seriousness of the artist's purpose and the artistic merit of the 
material in question was certainly admissible, and, in his view. 
very helpful: 
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Poan read and understand but atthe same time Precognize thatmy traming 
and experience have been. not in diterature. but in daw and TP readily 
acknowledge that the evidence of the witnesses who gave evidence In this 
case ts of real assistance to me tn reaching a conclusion, 


In the Prairie Schooner Case. supra, one Issue was the admissi- 
bility of expert evidence (in the form of public opinion polls) on 
the question of the actual state of contemporary communily 
standards. At p. 266 of the report of that case there appears the 
following passage in the judgment of Monnin J.A. and myself: 


. . it would seem to me that when it becomes necessary to determine the 
true nature of community opinion and to find a single normative standard. 
the Court should not be denied the benefit of evidence, scientifically 
obtained in accordance with accepted sampling procedure, by those who 
‘are expert in the field of opinion research. Such evidence can properly be 
accorded the status of expert testimony. The state of mind or attitude of a 
community is as much a fact as the state of one’s health; it would seem 
therefore as proper to admit the opinion of experts on the one subject as on 
the other. [The italics are mine.]} 


To hold expert evidence admissible with regard to the factual 
underpinnings of the community standard test for ‘‘undueness’’ 
is, of course, not the same as holding such evidence to be mandatory. 
In R. v. Great West News Ltd., supra, the appellants attempted to 
impose precisely that obligation on the Crown. It was argued that 
the Crown must fail because no evidence had been put before the 
court from which the court could objectively determine prevailing 
community standards. Counsel submitted that the court must 
determine from evidence placed before it by the Crown: (1) What 
is the community standard, that is to say, what is the standard of 
tolerance of Canadians as a whole to material of the nature of that 
impugned? (ii) Does the material impugned so far transcend that 
standard as to be branded as criminal? After a review of the cases, 
and speaking also for Smith C.J.M.. I had occasion to say, at pp. 
314-15: 


The authorities would seem to ascribe to the Judge a much more 
important role in the assessment of contemporary community standards 
than counsel for the appellants would accord him. I do not find in Brodie, 
or elsewhere in the Commonwealth, any majority opinion that expert 
evidence of community standards is an essential ingredient to a finding of 
guilt. If any inference can be drawn from Brodie it is that the Judge must. in 
the final analysis, endeavour to apply what he. inthe light of his experience. 
regards as contemporary standards of the Canadian community. In so 
doing he must be at pains to avoid having his decision simply reflect or 
project his own notions of what is tolerable. 
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fam unaware of any majority opinion. since the Grear Wea 
News judgment, in Canada or elsewhere in the Commonwealth, 
which has made expert evidence of community standards manda- 
lory. To impose on the Crown a positive requirement to adduce 
expert evidence as to community standards would be unrealistic. 
Apert evidence is always expensive. sometimes simply not avail- 
able and frequently unreliable. The American experience — based. 
to be sure on a somewhat different test for obscenity — has been 
summarized in Paris Adult Theatre 1 v. Slaton. 413 U.S. 49 at 36, 37 
L.Ed. 2d 446. 93 S.Ct. 2628 (1973). note 6. Obscenity, it is said: 


- Is not a subject that lends itself to the traditional use of expert 
testimony . . . indeed the “expert witness” practices employed in these 
Cases have often made a mockery out of the otherwise sound concept of 
expert testimony. 


U.S. v. Various Articles of Obscene Merchandise, U.S.C.A.. 2nd 
Circ., 709 F. 2d 132 at 135 (1983). a recently reported American 
obscenity decision, confirms that. although the government bears 
the burden of proving each element of obscenity (including a 
breach of community standards) to the satisfaction of the trier of 
fact, expert evidence of community standards is not constitution- 
ally required, and that absent (or even in the face of) such evi- 
dence the impugned materials may ‘speak for themselves" so as 
to ground a conviction for obscenity. 


This is essentially the situation that obtains in Canada. In R. 
. Cameron, supra, in the judgment cited by the appellant, Laskin 
J.A. distills from the case law five propositions regarding the law 
of obscenity. The fifth. at p. 513. is: 


5. Expert evidence is admissible on the issue of ‘undueness’ but it must he 
. weighed by the Court even when itis all one way and stands uncontradicted. 


With respect, I agree that this is an accurate statement of the 
law. IR later passages in Laskin J.A.‘s dissent do in fact retreat 
from this position, so as to suggest that expert evidence, whether 
in chief or in rebuttal, is a legal prerequisite for a finding of 
obscenity, then with great respect I cannot agree. I consider as 
accurate the following statement of evidentiary requirements enun- 
ciated in the recent decision of Borins Co. Ct. J. in R. v. Doug 
Rankine Co., supra, at pp. 171-72: 


It is well established that. if the material itself is introduced into evidence. 
expert evidence as to obscenity or community standards is not required. 
Indeed, even if it is presented. the trier of fact is not bound to accept il. 
There is no necessity for the judge or jury to rely on evidence introduced in 
court as the basis for identifying community standards. Therefore. the 
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trier of fact may determine for himself or bersell Gor themselves. i cases 

thee by a qury) the content of the community standard which ts to be 

appled indetermining & hether the materialin issue exceeds that standard: 

Itas an objective test which applies. Phe testis not based on the level of 

tolerance of the judge or the jury. This hat the judge or jury believe the 

national level of tolerance to be. 

Although. with great respect. | would not subscribe to any 
suggestion in Laskin J.A.'s dissent in R. v. Cameron, supra, that 
expert evidence is mandatory, | would nonetheless adopt hts 
comment at p. 515 of that judgment: | 


Of course. that ultimate Issue Was for him [the judge]. but even the most 
knowledgeable adjudicator should hesitate to rely on his own taste, his 
subjective appreciation, to condemn art. He does not advance the situate 
tion by invoking his right to apply the law and satistying it by a formulary 
gdvertence to the factors which must be canvassed in order to register a 
conviction. 

_ What is essential to a determination of undueness by means 
of the community standards test is that the trier of fact formulate 
an opinion of what the contemporary Canadian community will 
tolerate. In forming this opinion, the trier of fact must assess the 
community consensus. This assessment will inevitably involve 
judgments about values since it is one that touches the very 
fundamental mores and viewpoints of the Canadian community. 


1 would repeat, however, that this inquiry. though involving 
judgments about values, must be distinguished from the applica- 
tion of the trier of fact’s subjective opinions about the tastelessness 
or impropriety of certain publications. The decision must focus 
on an objective determination of the community’s level of toler- 
ance and whether the publication exceeds such level of tolerance, 
not the trier of fact’s personal views regarding the impugned 
publication. Thus, the role of an appellate court on an appeal from 
a determination of the community standard is to ensure that the 
trier of fact’s decision is based on an opinion of the community 
standard of tolerance. not on his or her opinion about the 
tastelessness or impropriety of the impugned publication. 


Evidence of the community's standard of tolerance may well 
be useful and indeed desirable in many cases. Nonetheless, | do 
not consider that there must. be evidence. expert or otherwise. 
which the trier of fact accepts before a particular publication can 
be determined to violate the community standard. It is the opinion 
of the trier of fact on the community standard of tolerance with 
which we are concerned. It ought not to be stated as a matter of 
law that the trier of fact must have evidence. expert or otherwise. 
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lo be able to form an opinion on the community standard of 
tolerance. 


As | have indicated, the defence did lead evidence of Mr. 
Hooper. the Chairman of the Alberta Censor Board, for the 
purpose of showing that the film did not fall below contemporary 
community standards. The trial judge made only one reference to 
this evidence: 

__ Now, whether or not the film was approved by the censor board, as 
far as 1 am concerned, has nothing whatsoever to do with whether or not 
the Crown can prefer an indictment against it for providing an immoral. 
indecent or obscene performance. The court 1s the one that has to decide 
that. 


The law is clear that a trier of fact does not have to accept 
testimony, whether expert or otherwise. He can reject it, in whole 
or in part. He cannot, however, reject it without good reason. In 
this case, it was incumbent on the trial judge to consider and 
assess the weight, if any. to be given to the evidence, indicative of 
community standards of tolerance, afforded by the approval of 
the film by censor boards or classification boards as well as the 
fact that no complaints had been received by the board in Alberta 
although more than 8500 people had viewed the film. He might. 
for instance, have considered the following assessment of similar 
evidence with regard to ‘‘Last Tango in Paris’’ by Freedman J.A. 
in Rv v. Odeon Morton Theatres Lid., supra, at p. 196: 


[The issue of obscenity] must be determined according to contemporary 
community standards in Canada. Relevant to that determination are many 
factors. One is the testimony of the experts, to be judicially assessed and 
weighed. Another is the circumstance that the film is adult fare only, as it 
has been given the classification “Restricted Adult’’, thereby becoming 

 Mnavailable to persons under 18 years of age. A third is the fact that the 
film is being shown in New Brunswick, Quebec, Ontario, and British 
Columbia, in all of which Provinces it was given clearance by censor 
boards who made no deletions in it. (The film is of course being shown in 
many other countries in the world as well.) The record does not disclose a 
single Province that has banned ‘‘Last Tango’’. I am loath to believe that 
Manitobans are less tolerant. less sophisticated, or more in need of protec- 
tive shelter than other Canadians. 


In the present case the trial judge should certainly not have 
rejected the evidettce before him without explanation. 


It must also be kept in mind that the Crown must prove its 
case beyond a reasonable doubt. If at the end of the case the trial 
judge, whether on the basis of the defence evidence or otherwise. 
has a reasonable doubt that the material falls below community 
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Standards. he must acquit. There is no onus on the accused to 
show that community standards have been met. 

In my view the trial judge erred in failing to have regard to the 
unrebutted evidence of the Chairman of the Censor Board of 
Alberta. 

Both the points advanced by the appellant are well taken. | 
would therefore allow the appeal. set aside the judgments at trial 
and on appeal, and order a new trial. 

Bretz J. (ESTEY J. concurring): — I have had the advantage 
of reading the reasons for judgment written by the Chief Justice. 
McIntyre J. and Wilson J. 


Like McIntyre J., 1 agree with the Chief Justice that the 
standard we seek is that of tolerance and that [p. 17}: . 


. What matters is not what Canadians think is right for themselves to see. 

What matters is what Canadians would not abide other Canadians seeing 
because it would be beyond the contemporary Canadian standard of 
tolerance to allow them to see it. 


I agree. however, with the Chief Justice that the Crown is not 
required to adduce expert evidence as to community standards. 


Again like McIntyre J., ] agree with Wilson J. that the audi- 
ence to which a film or other publication is exposed is not relevant 
to a consideration of whether it is obscene, ' 


I would dispose of the appeal as do the Chief Justice and 
Wilson J. 


McIntTYRE J.:— I have read the reasons for judgment pre- 
pared for delivery by the Chief Justice and Wilson J. | am in 
agreement with the Chief Justice that the standard we seek is that 


of tolerance and that [p. 17]: 


What matters is not what Canadians think is right for themselves to see. 
What matters is what Canadians would not abide other Canadians seeing 
because it would be beyond the contemporary Canadian standard of 
tolerance to allow them to see it. 


| agree, however, with Wilson J. that the audience to which a film 
or other publication is exposed is not relevant to a consideration 
of whether it is obscene, and also share her view that to formulate 
the community standard, whichis an element of the proof required 
from the Crown in a criminal case. some evidence, expert or 
otherwise. must be adduced by the Crown before the trier of fact. 
| would dispose of the appeal as do the Chief Justice and WilsonJ. 
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Witson J.:— | concur in the result reached by the Chief 
Justice. | wish, however, to express My OWN View as to What the 
trial judge did in this case that constituted error inlaw. In so doing 
I have found it necessary to some extent to revert to first principles. 
I start with the wording of s. 159(8) of the Criminal Code. which 
reads: 

(8) For the purposes of this Act. any publication a dominant character- 
istic Of Which is the undue exploitation of sex. or of sex and any one or 
more of the following subjects. namely, crime. horror. cruelty and violence. 
Shall be deemed to be obscene. 


It seems to me that the question which the section poses ts: is the 
undue exploitation of sex a dominant characteristic of this movie? 
The narrower question is: is the exploitation of sex in this movie 
undue’? If the exploitation of sex in the movie is not ‘*undue”’, 
then it matters not that the exploitation of sex is a dominant 
characteristic of the movie: it cannot be obscene under the section. 
The primary question, then, to which all others are subordinate. 
is: is the exploitation of sex in the movie ‘“*undue’’? 


I turn to the test of ‘tundueness’’. How is ““undueness*’ to be 
measured? Clearly it postulates a standard which cannot be exceeded 
and that standard has been stated by the courts to be an objective 
one, the contemporary community standard in Canada. The prob- 
lem then becomes one of how to ‘identify that contemporary 
community standard in order to decide whether or not it has been 
exceeded. 


The standard we are concerned with. it seems to me. 1s the 
degree of exploitation of sex which the Canadian community at 
any given point of time is prepared to accept In its movies. This is 
sometimes referred to as the Canadian standard of tolerance. | 
take no. issue with the word tolerance. In my view there is no 
difference in meaning between acceptance by the community and 
tolerance by the community. I do not find it helpful, however, to 
refine further on that standard by identifying it as the degree of 
exploitation of sex to which Canadians are prepared to have other 
Canadians exposed. I think this is a different Standard, a much 
more difficult one to identify and one not mandated by the section. 


The test by which the trier of fact must assess the community 
Standard is an objective one. The community standard itself, 
however. necessarily contains an element of subjectivity, since 
what must be objectified are the subjective views of the entire 
community as to what degree of exploitation of sex is acceptable. 
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loudentity the community standard in terms of the degree of 
evploitation of sex to which Canadians are prepared to have other 
Canadians exposed has the effect. however, of introducing an 
even greater degree of subjectivity into the community standard. 
I believe this is so because What Canadians consider to be accept- 
able for other Canadians ts likely to depend heavily on which 
other Canadians they have in mind. The community may feel that 
the degree of exploitation of sex ina particular film would be 
unacceptable if the film were shown to an audience of voung 
people or senior citizens but nevertheless feel that it would be 
acceptable if the film were shown to a university group. In deter- 
mining this community standard the trier of fact would be forced 
to speculate not only on what the community considers to be 
acceptable but on which particular constituency the community 
has in mind in setting the standard of acceptability. | 


‘] think we have to approach the question more directly and 
ask: do Canadians today accept this degree of exploitation of sex 
in their movies”? If they do, then the movie is not obscene. If they 
do not, then the exploitation is “‘undue”™ and, if it is a dominant 
characteristic of the movie, the movie 1s deemed to be obscene 
under the section. It is not, in my opinion, open to the courts 
under s. 159(8) of the Criminal Code to characterize a movie as 
obscene if shown to one constituency but not if shown to another. 
I do not doubt that it is desirable to regulate the movies that can be 
shown to different constituencies. A movie which is not obscene 
within the meaning of the Criminal Code may still not be desirable 
viewing material for persons under the age of 18. Such regulation. 
as will be mentioned later in these reasons. 1s authorized in 
various provincial jurisdictions but it is the regulation of material 
which is not obscene under the Code. | do not think the court 
would. by segregating the community into different groups for 
purposes of ascertaining the standard of tolerance the community 
would adopt for each group. inject into s. 159(8) of the Criminal 
Code a series of different tests of obscenity. In my view. a movie 
is either obscene under the Code based on a national community 
standard of tolerance or it is not. If it is not, it may still be the 
subject of provincial regulatory control. 


‘*‘Undueness’. however. is not purely a matter of degree. It 
must have reference to the total context of the movie. As Judson 
J. said in Brodie v. R.; Dansky v. Ro; Rubiny. R.. [1962] S.C.R. 681 at 
702. 37 C.R. 120. 132 C.C.C. 161. 32 D.L.R. (2d) 507. in discuss- 
ing obscenity in literature: 
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His not the particular passages and words in a certain context that are 
before the Court for judgment but the book as a complete work. The 
question is Whether the book as a whole is obscene not whether certain 
passages and certain words, parts of a larger work, are obscene. 
The same point was made by Freedman C.J.M. in R. v. Odeon 
Morton Theatres Ltd., |1974] 3 W.W.R. 304. 16C.C.C. (2d) 18S at 
193,45 D.L.R. (3d) 224 (Man. C.A.), when, in speaking of the film 
‘Last Tango in Paris**. he said: 
It must be judged as a whole. It should not be condemned as obscene 
merely by reference to its sexual episodes or to its occasional gross and 
earthy language. Both the episodes and the language must be assessed in 
the context of and in their relationship to the entire film. 


Coming back, then. to the determination of the community 
Standard in the terms I have described, namely, the standard the 
community at any given time is prepared to accept or tolerate. 
how is this moral consensus to be ascertained? | describe it as a 
‘‘moral”’ consensus because | agree with the Chief Justice that we 
are not concerned here with matters of ‘‘taste’’. To use the 
standard accepted by members of the community for themselves 
does not, in my view, substitute ‘‘taste’’ for moral acceptability. | 
think it is incorrect to say that when J am deciding whether or not I 
myself am prepared to be shown a certain type of movie I am 
making a decision merely on the basis of taste but when I am 
deciding whether or not I am prepared to have that same movie 
‘shown to others I am making a decision on the basis of tolerance. 
This, in my view, is a false distinction. In either case tolerance in 
the sense of moral acceptability is the issue — in the former case 
moral acceptability to myself and in the latter moral acceptability 
to others. People may. of course, refuse to patronize certain 
movies on grounds of taste but this is not at all what we are 
concerned with under the Criminal Code. 


The Shorter Oxford English Dictionary, 3rd ed. (1944), defines 
“‘toleration”’ as *‘the action or practice of tolerating or allowing 
what Is not actually approved’’. It is apparent from this definition 
that there is a distinction between that which is not approved and 
that which is not to be tolerated. In R. v. Doug Rankine Co. (1983). 
36 C.R. (3d) 154 at 173,9C.C.C. (3d) 53 (Ont. Co. Ct.). Borins Co. 
Ct. J. made the following assessment of community standards of 
tolerance in relation to what may be described as ‘‘sex films’: 

In my opinion, contemporary community standards would tolerate the 


distribution of films which consist substantially of scenes of people engaged 
In sexual intercourse. Contemporary community standards would also 
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tolerate the distribution of films which consist of scenes of group sen, 
lesbianism, fellatio. cunnilingus. and anal sex. However. films which 
consist substantially or partially of scenes which portray violence and 
cruelty in conjuncuion with sex. particularly where the performance of 
indignities degrades and dehumanizes the people upon whom they are 
pertormed, exceed the level of community tolerance. 
In drawing this distinction I do not think that Borins Co. Ct. J. was 
suggesting that the average Canadian finds the former type of film 
to his or her taste or that such films are inoffensive to most 
Canadians. Rather, I think that Borins Co. Ct. J. recognized that. 
whether or not Canadians found the former type of films distasteful, 
they were prepared to tolerate their being shown. 


It seems to me that the undue exploitation of sex at which s. 
159(8),is aimed is the treatment of sex which in some fundamental 
way dehumanizes the persons portrayed and, as a consequence, ~ 
the viewers themselves. There is nothing wrong in the treatment 
of sex per se but there may be something wrong in the manner of 
its treatment. It may be presented brutally, salaciously and ina 
degrading manner. and would thus be dehumanizing and intolera- 
ble not only to the individuals or groups who are victimized by it 
but to society at large. On the other hand, it may be presented ina 
way which harms no one, in that it depicts nothing more than 
non-violent sexual activity in a manner which neither degrades 
nor dehumanizes any particular individuals or groups. It is this 
line between the mere portrayal of human sexual acts and the 
dehumanization of people that must be reflected in the definition 
of ‘‘undueness’’. 


How is the court to determine where the line is drawn? By 
guidelines read into the definition as a matter of interpretation of 
the word ‘‘undue’’? By consideration of the presumed social ills 
sought to be avoided by restrictions on freedom of publication? 
By statistics showing what people are prepared to look at and 
what they are not? The courts have said that the test is an objec- 
tive one and clearly that must be so. But objectivity requires 
criteria and the courts have not been too successful in evolving 
them. Yet this is a criminal offence and it is basic to our system of 
criminal justice that the public know what conduct is criminal and 
what 1s not. | 


This. it seems to me. militates very strongly against a commu- 
nity standard test of undueness which varies with “the targeted 
eroup’’. | believe it is important to the publishing industry to have 
some degree of certainty as to when they may be exposing them- 
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selves toaeriminal charge. Phe only Way to provide that degree of 
cerluunty is. in my opinion. to have a uniform community stan- 
dard test of “undueness”* under the Code. With great respect to 
those who think otherwise. I see nothing ins. 159(8) which would 
permit something to be obscene under the section When shown to 
X but not obscene when shown to Y. Moreover, it seems to me 
that this approach would Inevitably lead to problems where a 
publication targeted to one group by the accused fell into the 
hands of others. 


As I see it, the essential difficulty with the definition of 
obscenity is that ‘tundueness”* must presumably be assessed in 
relation to consequences. It is Implicit in the definition that at 
some point the exploitation of sex becomes harmful to the public 
or at least the public believes that to be so. It is therefore neces- 
sary for the protection of the public to put limits on the degree of 
exploitation and, through the application of the community stan- 
dard test. the public is made the arbiter of what is harmful to it and 
What is not. The problem is that we know so little of the conse- 
quences we are seeking to avoid. Do obscene movies spawn 
immoral conduct? Do they degrade women? Do they promote 
violence? The most that can be said, | think, is that the public has 
concluded that exposure to material which degrades the human 
dimensions of life to a subhuman or merely physical dimension 
and thereby contributes to a process of moral desensitization 
must be harmful in some way. It must therefore be controlled 
when it gets out of hand. when it becomes ‘‘undue’’. 


Addressing the problem of ‘‘undueness”’ In the context of 
agreements which “‘prevent or lessen. unduly, competition’ ina 
product. Idington J. said in Weidman v. Shragge (1912). 46S.C.R. | 
at0-21.2 W.W.R. 330. 20 C.C.C. iiy.2 D.L.R. 734: 


This being a criminal statute we must try to find the vicious purpose 
almed at in order to bring parties within its prohibitions. . . 


Crimes usually imply something all right-minded men condemn. .. . 
The test must in each case be the true purpose and tts relation to the 


acuivities specified in and by the words of the statute and finding of an 
evil or vice answering to the descriptive word “unduly”’. 


He found the vicious purpose in the context of combines legis|a- 
tion to be the destruction of al] competition. What is the vicious 
purpose aimed at in the case of obscenity legislation? The statu- 
tory definition does not provide an answer nor, with respect. does 
the existing jurisprudence. 
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Phe test of the community standard is helptul to the extent 
that it provides a norm against Which impugned material may be 
assessed but it does little to elucidate the underlying question as 
to why some exploitation of sex falls on the permitted side of the 
line under s. 159(8) and some on the prohibited side. No doubt this 
question will have to be addressed when the validity of the obscen- 
ity provisions of the Code are subjected to attack as an infringe- 
ment on freedom of speech and the infringement ts sought to be 
justified as reasonable. Suffice it to say that clearly some fairly 
basic values are designed to be protected by the obscenity provis- 
ions and the community standards test is premised on the assump- 
tion that these values are held in common by the contemporary 
Canadian community. 


The community standard test in Canada, I believe, had its 
origin in Brodie, supra, the **Lady Chatterley’s Lover”’ case, in 
which four members of this court concluded that the definition of 
obscenity introduced into the Code in 1957 made the test in R. y. 
Hicklin (1868), L.R. 3 Q.B. 360, obsolete. In their view it was no 
longer necessary to show a tendency to corrupt and deprave if the 
dominant characteristic of the publication was an exploitation of 
sex which was ‘‘undue’’. The test of ‘‘undueness’’, said Fauteux 
J. at p. 697, was whether the exploitation was shocking and 
disgusting ‘having regard to the existing standards of decency in 
the community. . ."’ Judson J. agreed at pp. 705-706 that the 
standards of acceptance prevailing in the community provided 
the test of “*undueness”’ for purposes of the definition. The statu- 
tory definition, he felt, could not be superimposed upon the 
Hicklin test without leaving the citizen in the position of not 
knowing whether he was committing a crimimal act or not. 


The community standard test was applied the same year 
(1962) in Manitoba by Freedman J.A. (as he then was) dissenting 
inR. v. Dom. News & Gifts Ltd.. 42 W.W.R. 65, 40 C.R. 109. [1963] 
2? C.C.C. 103. The learned justice said he would have judged the 
magazines by the standards of the community and this court, in 
reversing the decision of the Manitoba Court of Appeal ([1964] 
S.C.R. 251,42 C.R. 209, [1964] 3 C.C.C. 1), unanimously approved 
and adopted his reasons. I quote the relevant passage in full from 
pp. 116-17 of Freedman J.A.’s reasons: 


The case for the Crown stands or falls on the applicability or otherwise of 
the first part of the definition — namely. that a dominant characteristic of 
these magazines was “the undue exploitation of sex”. 
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Can at tainly be said that this Was a dominant characteristic of either 
Dude or Escapade? Thave examined them both with care. That they do not 
qualify as reading matter which | would personally select for myself even 
in an idle hour is undoubtedly the case. But that does not make them 
obscene. In this area of the law one must be especially vigilant against 
erecting personal tastes or prejudices into legal principles. Many persons 
quite evidently desire to read these magazines, even though I do not. | 
recognize, of course, that the mere numerical support which a publication 
is able to attract is not determinative of the issue whether it is obscene or 
not. Let a publication be sufficiently pornographic and it will be bound to 
appeal. in the hundreds or thousands. to the prurient. the lascivious. the 
ignorant, the simple. or even the merely curious. Admitting. therefore. 
that a large readership is not the test. | must yet add that it is not always an 
enurely irrelevant factor. For it may have to be taken into account when 
one seeks to ascertain or identify the standards of the community in these 
matters. Those standards are not set by those of lowest taste or interest. 
Nor are they set exclusively by those of rigid, austere, conservative. or 
Puritan taste and habit of mind. Something approaching a general average 
of community thinking and feeling has to be discovered. Obviously, this is 
no easy task. for we are seeking a quantity that is elusive. Yet the effort 
must be made if we are to have a fair objective standard in relation to 
which a publication can be tested as to whether it is obscene or not. The 
alternative would mean a subjective approach, with the result dependent 
upon and varying with the personal tastes and predilections of the particu- 
lar Judge who happens to be trying the case. 


Community standards must be contemporary. Times change, and . 

ideas change with them. Compared to the Victorian era this is a liberal age 

, in which we live. One manifestation of it is the relative freedom with which 
‘the whole question of sex is discussed. In books, magazines, movies, 
television, and sometimes even in parlour conversation, various aspects 

Of sex are made the subject of comment, with a candour that in an earlier 
day would have been regarded as indecent and intolerable. We cannot and 
should not ignore these present-day attitudes when we face the question 
whether Dude and Escapade are obscene according to our criminal law. 


Community standards must also be local. In other words, they must 
be Canadian. In applying the definition in the Criminal Code we must 
determine what is obscene by Canadian standards. regardless of attitudes 
which may prevail elsewhere. be they more liberal or less so. 


I think I should add my view that. in cases close to the border line. 
tolerance is to be preferred to proscription. To strike at a publication 
which is not clearly obscene may have repercussions and implications 
beyond what is immediately visible. To suppress the bad is one thing: to 
suppress the notso bad, oreven the possibly good is quite another. Unless 
itis confined to clear cases. Suppression may tend to inhibit those creative 
impulses and endeavours which ought to be encouraged in a free society. 


In reversing the Manitoba Court of Appeal Taschereau C.J.C. 
Said at p. 25]: 
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We are allot opinion that the appeals should be allowed. We agree 
with the reasons given by Preedman Jo.A. in the Court of Appeal for 
Manitoba. We wish to adopt those reasons in thei entirety and do not find 
i necessary to add anything to them. 


| would respectfully adopt “the Freedman approach" as the law 
applicable to this case. 

If l am correct as to how the community standard in Canada 
is to be identified, namely, with reference to what Canadians at 
any given point of time will accept in their movies, then what is 
the significance of the evidence of the unanimous approval of this 
film by the censor boards of all the provinces having such boards”? 


I believe that there is an onus on the Crown to put evidence 
before the court on the issue of ‘‘undueness’’. | cannot see how 
the community standard against which the allegedly obscene — 
matter has to be measured can be-dentified without it. In R. v. 
Cameron, [1966] 2 O.R. 777, 49 C.R. 49. [1966] 4 C.C.C. 273, 58 
D.L.R. (2d) 486 (C.A.), Laskin J.A. (as he then was) pointed out 
in dissent that because a judge or jury may be limited in the 
geographical range of his exposure, which in turn might result in 
‘‘a limitation of opportunity of appreciation and understanding” 
of the particular subject matter — in that case artists: drawings — 
expert evidence was indispensable. He said at p. 515: 


] think that such evidence would always be necessary to support the case 
for the Crown as well as to support the defence, especially where, as here. 
pictures by artists of repute are seized from a reputable gallery. Holding 
this view. I cannot but be surprised that the Crown in the case at bar 
produced no expert evidence and relied on the pictures themselves to 
convey obscenity to the Magistrate. Of course. that ultimate issue was for 
him. but even the most knowledgeable adjudicator should hesitate to rely 
on his own taste, his subjective appreciation, to condemn art. He does not 
advance the situation by invoking his right to apply the law and satisfying 
it by a formulary advertence to the factors which must be canvassed in 
order to register a conviction. 


Laskin J.A. was, of course, speaking of expert evidence in 
the context of that case but it seems to me that the point is well 
made with respect to non-expert evidence as well. Having regard 
to the fact that the onus is on the Crown to establish obscenity 
beyond a reasonable doubt, it seems to me that the onus 1s onit to 
establish both what the community standard of acceptability is 
and that the accused has gone beyond it. The accused may counter 
the Crown's evidence of the community standard with evidence 
of its own and the judge may reach his decision on the evidence in 
the usual way. In my view it is naive to think that ajudge. drawing 


2—-CR 








44 CRIMINAL REPORTS 45 (Rd) 


on his own experience alone, can determine the objective stan- 
dard against. which impugned conduct is to be measured. As 
Borins Co. Ct. J. said in R. v-. Doug Rankine Co., supra, the legis- 
lature cannot credibly expect a trier of fact to have his finger on 
the ** ‘pornographic pulse’ of the nation’ [p. 172]. Moreover, it is 
wrong In principle. [It leaves the accused with no way of knowing 
the case it has to meet, at what level of acceptability the line will 
be drawn by any particular judge. There is no certainty. It is the 
length of the Chancellor's foot imported into the criminal law. 


The result feared by Laskin J.A. when no evidence is pre- 
sented to the trial judge is precisely what happened here. The trial 
judge made *‘a formulary advertence to the factors that had to be 
canvassed’. He indicated that he knew that the test of ‘“undueness 
was an objective one, that he had to decide whether or not the film 
exceeded the standard of acceptability to the community as a 
whole, but he then proceeded to attribute the sense of revulsion 
which he experienced on viewing the film to the community as a 
whole. He gave no indication of the basis on which he felt able to 
make that leap and there is no Suggestion that he took into consid- 
eration the evidence of censor board approval which was before 
him. That evidence was not contested and, having regard to the 
statutory purpose for which these boards were created. | think it 
was relevant evidence and evidence which he was obliged to 
consider. 


The legislation creating these boards varies from province to 
province but the role of the boards. generally speaking, is to 
approve, prohibit or regulate the exhibition of films within their 
respective provinces. The boards are not empowered only to 
approve or disapprove films in toto. In some provinces the legisla- 
tion also authorizes the boards to “remove by cutting or otherwise’ ’ 
parts of films. Most provinces have a film classification system. 
the classes, generally speaking, being ‘‘general’’, ‘tadult’’ and 
“restricted”. 


Since the business of these boards is to assess films on an 
ongoing basis for the very purpose of determining their acceptabil- 
ity for viewing by the community as a whole or a segment of the 
community depending upon classification, they must be regarded 
as tribunals with expertise at least on the community standard 
within their own province. It is hard to think that a judge. or even 
a Jury, sitting in or drawn from a local area would be better in- 
formed as to what was acceptable to Canadians across the country. 
Moreover. in this case at least. the boards’ assessments disclosea 
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remarkable degree of uniformity. Edo not sce how the learned 
trial judge. applying an objective test and giving proper consider: 
ation to that evidence. could have reached the result he did. | 
believe it is clear from his reasons that he saw his role. not as 
applying the community standard. but as raising the standard if he 
personally thought twas too low. Ethink he was clearly in error in 
this regard, 

The Court of Appeal on this aspect of the cuse stated: 

The trial judge. sitting as a jury. was obliged to determine in an objective 

way What was tolerable in accordance with the contemporary standards of 

the Canadian community. As a trier of fact he was entitled to draw on his 

experience in the community. He had to consider the expert evidence bul 

was entitled to reject it and obviously did. 


With respect, | think it is far from obvious that the trial judge 
rejected the expert evidence. The only comment he made on 1 
was: 


Now, whether or not the film was approved by the censor board. as 
far as J am concerned. has nothing whatsoever to do with whether or not 
the Crown can prefer an indictment against it for providing an immoral. 
indecent or obscene performance. The court is the one that has to decide 


that. 


There is no question that the approval of the censor board does 
not preclude the preferring of an indictment. The issue the judge 
had to decide was the significance of the approvals as evidence of 
the community standard of acceptance. It seems to me that he 
never addressed his mind to that issue. 


In my view. the practice of allowing the trier of fact to rely 
exclusively on his or her personal experience of community stan- 
dards of tolerance (see R. v. Great West New's Ltd.. 72 W.W.R. 354. 
10 C.R.N.S. 42. [1970] 4.C.C.C. 307 at 314-15 (Man. C.A.)) is an 
invitation to the type of error committed by the trial judge in this 
case. The problem can be readily avoided by requiring the Crown 
to adduce evidence of the community standard. The trier of fact 
would then determine the community standard on the basis of the 
evidence before him in the same way as he determines the factual 
issues in any other kind of criminal case. 


I cannot see how such a requirement would. as has been sug- 
gested. frustrate the Crown's ability to secure a conviction In a 
meritorious case. At present the trier of fact in an obscenity case 
can be faced with the unenviable task of deciding the level of 
tolerance of a community of 24.000.000 people on the basis of 
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nothing more than bis or her ow N personal experience. In effect. 
What the trier of fact does in the absence of evidence is attribute 
by inference his or her own perception to the entire Canadian 
community. | would think that requiring the trier of fact to make 
the determination on the basis of evidence adduced would render 
the task easier rather than more difficult. It would also. in my 
View. Inspire greater public confidence in the result. Moreover, it 
might well have the very desirable effect of enhancing uniformity 
In the application of the law of obscenity since evidence of commu- 
nity standards which is relevant to one prosecution will com- 
monly be relevant to others. 


I agree with the Chief Justice that the appeal must be allowed. 
the judgment at trial and on appeal set aside and a new trial 
ordered. 


Appeal allowed; new trial ordered. 





R. v. RED HOT VIDEO LTD. 


British Columbia Court of Appeal, Nemetz C.J.B.C.. 
Hinkson and Anderson JJ.A. 


Judgment — March 18. 1985. 


Offences — Meaning of ‘obscenity’? — Definition — Erotic material not 
necessarily obscene — Film degrading men and women by portraying them as 
having animal characteristics being unduly exploitive of sex and obscene. 


Defences — Charter of Rights and Freedoms (Constitution Act, 1982) — Life, 
liberty and security — Criminal Code definition of obscenity and community 
Standard test not being so vague and overbroad as to violate s. 7 of Charter. 


Defences — Charter of Rights and Freedoms (Constitution Act, 1982) — 


The accused was convicted of three counts of possession of obscene video- 
tapes for distribution. An appeal having been dismissed. the accused appealed 
further. arguing that s. 159 of the Criminal Code was so Vague and overbroad that 
it violated the principles of fundamental Justice guaranteed bv s. 7 of the 
Canadian Charter okRights and Freedoms and was not a reasonable limit upon 
treedom of expression within the meaning of ss. | and 2(b) of the Charter. 


Held — Appeal dismissed. 
Per NEMETZ C.I.B.C. (HINKSON J.A. concurring): Eroticism in a Written or 
Visual artistic matrix is not obscenity. A film which degrades men and women by 








